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TOPICAL INDEX TO SUBJECT MATTER 


CORD AND SATISFACTION 
An alleged accord and satisfaction is is not legally 
binding unless the plain:iff has accepted the 
terms or acted in accordance with the conditions 
thereof. Trenton v. Hamid Realty 
ONS 
Actions under 205E of the Emergency Price Control 
Act are suits to recover a penalty. Zuest v. Ingra 
An action for breach of a covenant in a lease is a 
transitory and not a local action. State v. Harris 
)MINISTRATIVE LAW 
Action of State Board of Education in setting aside 
an award of a contract by a local Board of 
Education to the highest bidder, under circum- 
stances showing lack of honesty, affirmed. 
Rankin v. Board 239 
The power to remove for cause includes the power 
to suspend, where the public interest requires, 
pending the hearing and determination of 
charges of misconduct, etc. Vanderbach v. 
Hudson 
An administrative officer who testifies as a witness is 
disqualified to sit in judgment in the same pro- 
ceeding where a qualified tribunal can be had 
without him. Drozdowski v. Sayreville 
Statutory jurisdictional prerequisites cannot 
conferred by consent, and the right to object to 
want of jurisdiction is not lost by acquiescence. 
Hudson v. Hoboken 
Held, non-pecuniary association of retail liquor 
business is not a “taxpayer or aggrieved person” 
who can appeal to the Commissioner under RS. 
33:1-22. Hudson v. Hoboken 
Where federal agency applies to intervene and then 
withdraws application, there is no merit in an 
objection by a party that the federal agency was 
not given notice as required in the federal regu- 
lations. Ritter Co. v. Bridgeton 
DOPTION 
A minor adopted child is entitled to distribution on 
the death of the adopting parents as if born to 
them in lawful wedlock, and is their next of 
kin. Commercial and Adelung 
The proper procedure for effecting a change of the 
name of an infant to accord with the name of 
the mother by a subsequent marriage, is by 
adoption. In the matter of the application of 
Aaron I. D. Bernstein 
Basic Concepts in the Law of Adoption by Meyer 
M. Semel 
DULTERY 
To establish adultery under the opportunity and in- 
clination rule, the evidence must be of character 
to satisfy and leave the careful and guarded 
judgment of the court free from conscientious 
perplexing doubts as to whether the charge was 
proved—it must decidedly support the charge of 
adultery. Staheli v. Staheli 
DVERSE POSSESSION 
In order to establish an easement by prescription, it 
must appear that the user was under a claim of 
right and was adverse to the owners of the land. 
Weber and Gerber 
Generally proof of an open, notorious possession, 
gives rise to a presumption that it was adverse 
and under a claim of right and throws upon the 
other party the burden of showing it was by 
permission, express or implied; but the circum- 
stances of the particular case may lead to a dif- 
ferent presumption. Weber and Gerber 
FRONAUTICAL LAW 
High Over New Jersey, by A. Warren Littman .... 
[DAVIT OF MERITS 
Trial court will not relax the rule requiring an 
affidavit of merits, where the failure of the de- 
fendant to file same in time was due to his own 
negligence in failing to read the demand en- 
dorsed on the summons. Orifice v. Ayvad 
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Where evidence is that agent had limited duties only 
it is error for the court to charge in effect that 
his duties extended beyond those testified to. 
Eagan v. Prudential Ins. Co. .................. 

Since rent ceiling violation suits are suits for a pen- 
alty, direct authority of the agent fixing and 
collecting rent must be shown. Zuest v. Ingra .. 

An agent for a vendor has no implied authority to 
extend the time for consummation when the 
contract of sale makes time of the essence. Mor- 
ton and Miller 

Burden is on plaintiff to prove that service to the 
master was at least a concurrent cause for the 
journey by the employee. Cinque v. Crown Oil 

Held, on facts, there being no direct proof of the em- 
ployee’s purpose in making the trip or of the 
time ‘set for the alleged appointment, there was 
no basis for a legitimate inference that the em- 
ployee was on his master’s business and the 
non-suit is proper. Cinque v. Crown Oil 

OHOLIC BEVERAGE CONTROL 

An original as well as a renewal of a liquor license 
is a privilege and not a right. Zickerman v. 
een aeaoe 

The granting of a renewal license rests in the dis- 
cretion of the issuing authority. Zickerman v. 
Driscoll, etc. 50 

The suspension of the present license and the_refusal . 
to grant a renewal license does not constitute a 
revocation of license. Zickerman v. Driscoll, ete. 50 
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A contract by a liquor licensee to join in an applica- 
tion for a transfer of his license, is not enforce- 
able in a suit for specific performance. Between 
Novack and Krauz 

The legislative policy as to liquor licenses requires 
that licensees hold them free from any control 
by others. Between Novack and Krauz 

The public policy of the state is that alcoholic bev- 
erage licensees hold their licenses free from 
control of other persons. Mannion v. Green- 
brook Hotel Inc. 

A covenant not to engage in the business of selling 
intoxicating beverages for a certain period may 
be valid. Mannion v. Greenbrook Hotel 

Chap. 147 of laws of 1946 held null and void as never 
having been approved by the assembly in the 
form in which it was ultimately adopted. In the 
matter of the application to have Chap. 147 of 
the laws of 1946 decreed to be null and void .... 

The revocation of liquor license in this case is set 
aside because the facts shown do not consti- 
tute fraud, misrepresentations, false statements, 
misleading statements, evasions or suppressions 
of material facts in the securing of the license. 
Drozcowski v. Sayreville 

ALIMONY 

A contract between husband and wife fixing sepa- 
rate maintenance or alimony is ineffectual to 
control chancery in the exercise of iis statutory 
jurisdiction over these subjects, but is evidential 
of what was reasonable when the contract was 
made. Lum and Lum 

Where the wiie’s misconduct brings about the dis- 
solution of the marriage, the husband’s common 
law duty to support her ends and without the 
duty to support there can be no obligation to 
pay alimony. Lum and Lum 

Where the statutory remedy for maintenance or ali- 
mony is available to the wife, she must sue on 
the statute and cannot maintain an action on a 
separate maintenance agreement; but where she 
cannot have the statutory relief, she may sue on 
the contract. Lum and Lum 

Generally a husband’s obligation under an agree- 
ment to support his wife, terminates when he 
obtains a divorce, but this rests upon presumed 
intention of the parties and is not so where the 
facts and contract indicate otherwise. Lum and 
Lum 

A defendant wife in an annulment action is entitled 
to alimony and counsel fees pendente lite if she 
denies under oath in good faith the offense 
charged and is without means for her support 
or to defend the suit. Barnes v. Barnes 

The fact that the wife and daughter are gainfully 
employed is not a controlling element but 
merely a circumstance to be considered. Ram- 
horst v. Ramhorst 

Held, on facts, husband had not met burden of proof 
so as to justify the reduction in alimony asked. 
Ramhorst v. Ramhorst 

The right of either party to apply at any time for a 
variation in the order is inherent in our pro- 
cedure. Ramhorst v. Ramhorst 

AMENDMENT 

An amendment may change the allegations as to the 
manner of the happening of the accident and the 
manner of the breach of the defendant’s duty 
without necessarily setting up a new cause of 
action. Johnson v. Schalk 

Held, on facts here, proposed amendment as to what 
occasioned the fall, does not set up a new cause 
of action since both complaints charge negli- 
gence in consiruction and maintenance. John- 
son v. Schalk 

Court may grant amendment setting up a different 
cause of action when it is necessary to prevent 
a failure of justice. Ditmars v. Grand Stores .. 

When an amendment of pleadings opens a new 
ground of liability or defense not before sug- 
gested, a due regard for the rights of the other 
party requires that he should have reasonable 
opportunity to meet the new matter. Ditmars 
v. Grand Stores 

Amendment of State of Demand substituting a new 
cause of action without notice or opportunity 
to enter a defense thereto, is reversible error. 
Ditmars v. Grand Stores 
amendment should rarely, if ever, be granted 
where it would materially change the substance 
of the case to which the parties have directed 
their proof. Ditmars and Camden Trust Co. .... 
application to amend made after the litigation 
has continued for some time, or which could 
cause serious inconvenience, or expense to the 
opposite side, should be treated with great 
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APPEAL 

Where there is legal evidence before the fact finding 
court to support its conclusions, the Supreme 
Court does not reverse. Jansen v. Lincoln Realty 

The fact finding tribunal will be presumed to have 
considered all the fundamental rules and stand- 
ards laid down by law for weighing and ap- 
praising the proofs. Breheny v. Essex 

It is a general rule that a party shall not be heard in 
an appellate court upon a point not raised and 
not considered in the court below. Breheny v. 

x 

Supreme Court will not reverse where there was 
evidence, which, if believed, would support the 
finding below. Bayer v. Cosmillo 

The credibility and weight of the evidence are for 
the trial judge, sitting without a jury, to deter- 
mine. Bayer v. Cosmillo 

Supreme Court will not review an order denying a 

. motion to-strike..a complaint as that is not a 

final judgment nor a disposition tantamount to 
a final judgment. Scharf v. 
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Appeal to the Supreme Court from an order by a 
circuit court judge sitting as a Supreme Court 
Commissioner is improper. Scharf v. Ramsey ... 

Writ of error dismissed under R.S. 2:195-12 for fail- 
ure to prosecute same at the term to which it 
was returnable, no satisfactory reason for con- 
tinuance appearing. State v. Williams 

On appeal, the parties will be bound by the theory 
upon which the case was tried below if they 
acquiesced therein. Shaffer v. Gallagher 

A decree in Chancery may not be attacked upon a 
ground not stated in the petition of appeal. 
Basse v. Raab 

An appeal from an order refusing to open or vacate 
a final decree does not operate as a stay of the 
decree. Strong and Strong 

The court of Errors and Appeals will not determine a 
question which has become moot while the ap- 
peal was pending. Risko v. Risko 

Where the proofs support the facts as found by the 
court below, the appellate court will not reverse. 
Meehan v. Pension Commission 

Findings of fact on conflicting evidence or on evi- 
dence susceptible of divergent inferences, are 
conclusive on appeal. Continental v. Norelli ... 

Denial of a motion to direct a verdict is not review- 
able on strict writ of error. State v. O’Connor .. 

Denial of a motion to direct a verdict is reviewable 
where the appeal is on the entire record pro- 
vided the ruling has been specified as a cause 
for reversal. State v. O’Connor 

The minds of the appellate judges need not be satis- 
fied of guilt beyond a reasonable doubt. State 
v. O’Connor 

The law prevailing at the time of the decision of a 
matter by an appellate court governs and not the 
law prevailing at the time the question was 
determined by the court below. Westinghouse 


APPEARANCE 
A special appearance to challenge jurisdiction should 
be utilized at the inception of the tria! and may 
not go to the extent of cross examining witnesses 
to develop a factual situation. Tomicich v. 


ARBITRATION 

Held, on the facts, the wage dispute involved was 
within the provision of the contract requiring 
arbitration of all differences, disputes, complaints 
and grievances between the parties and arbitra- 
tion will therefore be ordered under RS. 2:40-12. 
United v. National 

ASSIGNMENTS 

An assignment of a chose in action is valid and com- 
plete though notice thereof was not given to 
the obligor. In the matter of Rosen, 

Held, under the law of New Jersey the prior of two 
bona fide assignees of choses in action takes 
preference regardless of notice to the obligors. 
In the matter of Rosen, 

ATTACHMENT 

An appraisement which states the value of the prop- 
erty attached as “Unknown” does not comply 
with the statutory requirement of a true and 
just inventory and appraisement. Sheppard v. 
Philadelphia Record 

The requirement of a proper appraisement of the 
property attached is a jurisdictional prerequisite, 
the omission of which cannot be cured by the 
defendant’s appearance in the cause. Sheppard 
v. Philadelphia Record 

ATTORNEY AND CLIENT 

An attorney seeking to recover fees for services 
rendered has an adequate remedy at law and 
cannot secure equitable intervention merely on 
a claim that it is necessary to obtain full vindi- 
cation of his reputation. Bolte and Rainville ... 

Equity will examine into the reasonableness and 
fairness of fees only at the instance of the client, 
to protect the client from the undue influence 
of his attorney. Bolte and Rainville 

Notice to an attorney is not notice to his client unless 
the knowledge of the attorney is acquired while 
acting for his client and has relation to the sub- 
ject matter of the agency. Continental ¢. Norelli 

ATTORNEYS 

Where no meritorious reason appears, the court will 
not relax the rule requiring 3 years to elapse 
between the time one is sworn in as an attorney 
and the taking of the counsellor’s examination. 
In. re John. Drache, Die o ccckcacvecce cuaiens 

Under the present rules, a candidate will not be 
admitted to examination until the clerkship 
required has been completed. In the matter of 
Robert E. Gaynor 

Quasi-judicial body does not have the right under 
its rule making power to suspend an attorney 
from practicing before it. Tumulty v. Hudson 
County Bd. of Taxation 

The license to practice law includes the right to 
appear in a representative capacity before quasi- 
judicial bodies and is not limited to practicing 
before courts of record. Tumulty v. Hudsen 
County Bd. of Taxation 

The exclusive jurisdiction to terminate or curtail an 
attorney’s license to practice law is in the 
Supreme Court. Tumulty v. Hudson County 
Btd. of Taxation 

BAIZMENTS 

Where bailee in accepting goods issues receipt stat- 

ing “All goods insured against fire .. .” such 

_ statement is an integrated part of the contract of 
bailment and the bailee is liable for goods lost 
in a fire. Ditmars v. Grand Stores 

Where bailee establishes that the loss 
bailed was not due to any negligence on his part, 
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there can be no recovery by the dailor on the . 
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theory of “unlawful conversion”. Ditmars v 
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When bailee locatio operis faciendi fails to return 
the goods bailed, it is inferred that his inability 
to do so is due to his negligence. Ditmars v. 
Grand Stores 
A gratuitous bailee owes only a duty of slight care 
and is responsible only for gross neglect. Field 
v. Serpico 
Held, though bailee had used the car for his personal 
business, he did so at the request ct and for the 
benefit of the bailor, in order to enable him to 
deliver the car, and hence he was a gratuitous 
bailee. Field v. Serpico 
BANKRUPTCY 
Debts. not duly scheduled are not released by dis- 
charge of bankrupt unless creditor had notice or 
knowledge of the bankruptcy proceedings. Con- 
tinental' v. Norelli 
A debt is not duly scheduled unless it is set out in 
time for proof and allowance and the correct 
name and address of the creditor given, if known 
or readily discoverable. Continental v. Norelli .. 
A debt listed in the name of the assignor though the 
bankrupt knows of the assignment is not duly 
scheduled. Continental v. Norelli 
Held, on facts, debt was not discharged because of 
failure to give correct address of the creditor. 
Continental v. Norelli 
Notice to a former attorney of the creditor is not 
notice to the creditor. Continental v. Norelli .... 
There is grave doubt that a trustee in bankruptcy 
can sell and assign his right to attack the validity 
of chattel mortgages. Osco Motors and Martin .. 
A trustee in bankruptcy takes the rights of all gen- 
eral creditors of the bankrupt and is invested 
with the remedies of a creditor holding a lien or 
execution against the assets of the bankrupt. 
Osco Motors and Martin 
Where a trustee represents creditors whose debts 
antedate a chattel mortgage, he may attack the 
mortgage for failure to comply with the statute. 
Osco Motors and Martin 
A bona fide assignment of a chose in action is valid 
as against the subsequent trustee in bankruptcy 
of the assignor though no notice thereof was 
given to the obligor prior to the bankruptcy. In 
the matter of Rosen 
A listing in the schedules properly identifying the 
debt and listing the creditor as “A et al” with the 
correct address, held due scheduling of a debt 
due “A & B, partners trading as A & Son”. Wil- 
son v. D’Aloia 
The provisions of the bankruptcy act are substan- 
tially complied with where the creditor is suf- 
ficiently identified so as to insure his receiving 
notice. Wilson v. D’Aloia 
Bankruptcy Discharges and Their Effect by Robert 
Stephen Oglebay 
Can Automobile Accident Judgments be Discharged 
in Bankruptcy 
A scheduling of a debt which gives as the creditor’s 
address, the office address of his attorney does 
not comply with the statutory requirements. 
Continental v. Norelli 
A debt is not duly scheduled and discharged unless 
the creditor’s place of residence is given or, if 
unknown, that fact stated. Continental v. Norelli 
It is not necessary that the transferee actually know 
or believe that the bankrupt was insolvent; it 
is sufficient if the circumstances were such that 
an ordinary business man would so conclude. 
Stone v. Allied 
A transfer made within four months before bank- 
ruptcy. is void if made while insolvent, on ac- 
count of an antecedent debt, and to one who had 
reasonable cause to believe the bankrupt was 
then insolvent. Stone v. Allied 
BANKS 
Where an account is opened in the name of “A in 
trust for B & C”, B and C become tenants in 
common of their interest in the trust in the ab- 
sence of evidence to the contrary. Abruzzese 
and Oestrich 
By virtue of R.S. 17:9-4 where an account is opened 
in the name of “A in trust for B” and nothing 
further appears, so much of the fund as remains 
in the account on the death of A belongs to B 
free from any claim on the part of A’s repre- 
sentatives. Abruzzese and Oestrich 
R.S. 17:19-5 is primarily for the protection of the 
bank in paying out funds from an account held 
jointly and at most raises a rebuttable presump- 
tion that the survivor holds title to the balance 
remaining. Rush and Rush 
A transfer of an account held by A to one held by 
“A and B, payable to either or survivor” raises 
a presumption of a gift by A to B which is 
rebuttable by proof contra. Rush v. Rush 
State cannot escheat corporate, estate or 
fiduciary bank deposits, or the amount of out- 
standing certified checks under Chap. 199 of the 
laws of 1945 as amended by Chap. 78 of the laws 
of 1946. State and Commercial Trust 
BAR EXAMINATIONS 
Attorneys Examinations, April, 1946 
Attorneys Examinations, October, 1946 
Counsellors Examinations, April, 1946 
Counsellors Examinations, October, 1946 
BAR ASSOCIATIONS 
New Jersey State 
reports 
N. J. State Bar Association Annual Committee 
Reports 177-189 
BUILDING AND LOANS 
Where contract provides that dues paid on stock 
shall be credited against principal and interest 
of mortgage debt, the B. & L. must so credit the 
payments though on _ subsequent liquidation 
creditors receive only 25%. Hudson B. & L. 
and Black 
A liquidating dividend belongs to whoever owns 
the shares at the time the dividend is declared. 
Able-Old Hickory B. & L. and Polansky 
BUILDING PERMITS 
Where the permit sought is for the continuation and 
enlargement of a use permitted in the zone, the 
zoning ordinance is no basis for denying the 
permit. Nusser v. Newark 
Where full compliance with the building code and 
existing zoning ordinance is made, the building 
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’ inspector is under a peremptory duty to issue 
_ the building permit applied for. Sgromolo v. 
BORG EM bso c ive cdeotereaeeadusgeouieen 146 


A building permit improperly or erroneously issued 
and in violation of the zoning limitations cannot 
be revoked after the owner has acted upon the 
faith of it by the expenditure of money or the 
entry into contracts with builders, unless it ap- 
pears that such permit was obtained by fraud or 
deceit. Tim v. Long Branch 

CAPIAS 

A circuit court judge sitting as a supreme court 
commissioner has no authority to determine 
the legality of an order to hold to bail, under 
R.S. 2:27-77, in a cause pending in the Supreme 
Court. Davis v. Thompson 

CERTIORARI 
Certiorari issued to review the power and propriety 
of an order of the Court of Quarter Sessions 
granting a new trial to defendant after convic- 
tion, appeal and affirmance. State v. Longo .... 
A resident and taxpayer has the necessary status to 
apply for a writ of certiorari to review the power 
and propriety of a county court to order a new 
trial after conviction, appeal, and affirmance. 
OS: EO ras 2 cco eles cinta he plolew se wens e's 
Certiorari issued to determine duty of Prosecutor as 
to disclosure of contradictory statements made 
by his witnesses and as to the scope and effect 
of R.S. 2:190-16. State v. Longo 
Where claim is that trial court arbitrarily refused a 
continuance of the hearing, burden is on prose- 
cutor to establish by depositions or otherwise 
that he could have established his cause of action 
if the continuance had been granted. Bagnato 
v. Spencer 
certiorari to review a tax assessment there is a 
trial de novo before the Supreme Court on such 
evidence as the parties choose to submit. Jersey 
City v. Sun 
On certiorari to review a tax assessment the burden 

of proof rests upon the party who had the af- 

firmative before the State Division of Tax Ap- 

peals. Jersey City v. Sun 
Certiorari to review the awarding of a municipal 
contract will not lie in favor of prosecutors who 
have no personal or property interest to be 
specially and immediately affected by the action 
complained of. Kingston v. Trenton 
unsuccessful bidder cannot obtain certiorari to 
review the action of the city commission in 
rejecting his bid for a municipal contract unless 
he establishes that his bid was lower than that 
accepted by the commission. Kingston v. Trenton 

Certiorari cannot be used to draw judicial opinions 
in advance or to affect adjudications of subord- 
inate tribunal. Garden State v. N. J 

Certiorari cannot be used to attack the constitution- 
ality of a statute in advance of a judgment or 
determination under it affecting the rights of the 
prosecutor. Garden State v. N. J. 

When a cause is remanded to the Bureau by the 
Pleas, in order that evidence clearly admissable 
may be received, the case is not ripe for certi- 
orari. Paluk v. United 

CHANCERY PRACTICE 

An original writ is properly issued by the Clerk in 
Chancery, upon payment of his fee, without any 
order of the court. Kenlee and Isolantite 

Equitable relief is denied to those who have been 
guilty of bad faith, fraud or unconscionable acts 
in the subject matter of he cause, and their 
right to relief is not restored because such 
conduct failed to accomplish its intended pur- 
pose or actually resulted in no harm. Brown 
and Rowland 

In a foreclosure suit, inquiry for unknown or absent 
title holders should be made from those in pos- 
session of the premises. Bonded v. Wildey .... 

R.S. 54:5-87 limiting an application to reopen a final 
decree to three months from the entry thereof, 
relates only to those defendants proverly before 
the court by personal service or by publication 
after due inquiry. Bonded v. Wildey 

Where the inquiry was insufficient, a decree entered 
against defendants served by publication, may 
be reopened and redemption allowed though 
more than three months has elapsed. Bonded 
UNE, 55 5 Serv sels ce noite eosin: SoH EAE eee 

While Chancery has concurrent jurisdiction with 
the Orphans’ Court in the settlement of estates 
such jurisdiction will not be assumed unless 
some special reason therefor is assigned. In re 
Ernest Levy 

In general, a petition is a formal written motion for 
an order and cannot be presented until after the 
bill is filed. In re Ernest Levy 

In the absence of statute, original jurisdiction of 
this court must be invoked by a bill. In re 
Ernest Levy 

A cause may be instituted by petition only when 
authorized by statute or when sanctioned by 
long established practice. In re Ernest Levy .. 

An application for construction of a will and in- 
structions to a trustee should be made by bill 
unless ancillary to a cause already pending. In 
re Ernest Levy 

A final decree will not be set aside except for mis- 
take, accident, surprise or fraud; and upon a 
showing that there is a meritorious defense. 
Simon and Calabrese 

Jurisdiction of the Court of Chancery depends upon 
the existence of, or a threatened, wrong and the 
absence of an adequate remedy at law. Phelps 
Dodge and United 

The blockading of a man’s place of business works 
an irreparable injury for which the law courts 
afford no adequate remedy, and he may there- 
fore come to Chancery for an injunction re- 
gardless of whether force or violence is used. 
Phelps Dodge and United 

A bill will not be dismissed for laches not apparent 
on the face of the bill. Staub and Lafayette .... 

A plea of multifaricusness is not now regarded with 
favor in view of the present liveral practice and 
pleading. Staub and Lafayette 

Except for some special reason the Court of Chanc- 
ery will not interfere with the ordinary jurisdic- 
tion of the probate court. Tidabek and Rude ... 

When a matter is tried in the Court of Chancery 
and there is a request for oral proof, with an 
opportunity to cross examine witnesses, it should 
be granted. Isserman ¥. Isserman 
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On application to open decree for newly discovered 
evidence burden is on applicant to show it is 
competent, would effect the decision, and could 
not reasonably have been produced at the final 
hearing. Strong and Strong 

An application to open a final decree for newly dis- 
covered evidence is addressed to the discretion 
of the court. Strong and Strong 

Where a complainant is not entitled to the relief for 
which he prays, he may have any appropriate 
relief consistent with the bill. Lum and Lum .. ] 

Equitable processes are only available to the party 
who cannot have a full measure of relief at law. 
Bolte and Rainville 

A plaintiff in a law action cannot secure equitable 
intervention on the ground that the defendant 
has some equitable rights which are not cogniz- 
able at law or has indicated a desire to have 


those rights determined. Bolte and Rainville ... 2 


The doctrine of “Unclean Hands” does not banish all 
sinful suitors from a court of equity the iniquit- 
ous conduct must be related proximately to the 
act of the defendant which is the subject matter 
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of the suit. Tami and Pikowitz ..i............. aed 


There are cases in which equity may in furtherance 
of natural justice aid the one who comparatively 
is the more innocent. Tami and Pikowitz .... 

A motion to strike the entire bill will be denied if 
any separable part thereof is valid. Mannion 
v. Greenbrook Hotel 

An application to stay a chancery proceeding made 

by a defendant in the cause must be made by 

petition or motion in the cause and not by a 

separate action. McGuinness and Taylor 

application to amend made after the litigation 
has continued for some time, or which could 
cause serious inconvenience or expense to the 
opposite side, should be treated with great cau- 
tion. Ditmars and Camden Trust 
amendment should rarely, if ever, be granted 
where it would materially change the substance 
of the case to which the parties have directed 
their proof. Ditmars and Camden Trust 
The question of the propriety of actual partition or 
of a sale in lieu thereof is referable to a special 
master for his report and advice. Zolezzi and 
farantola 
CHANGE OF NAME 
The proper procedure for effecting a change of the 
name of an infant to accord with the name of 
the mother by a subsequent marriage, is by 
adoption. In the matter of Aaron I. D. Bernstein 3 
The court will not approve the change of name of 
an infant of divorced parents to the name of its 
mother by a subsequent marriage though the 
divorced father may have abandoned the infant. 
In the matter of Aaron I. D. Bernstein 
CHARITIES 
Where a valid charitable gift is made there is no 
forfieture or reverter by reason of improper 
ministration of the gift. Mills and Montclair .... 
A delegation of authority to a non pecuniary vd, 
itable corporation authorizing it to select the 
objects of testator’s bounty is a lawful delega- 
tion. Mills and Montclair 
The maintenance of world peace by the promotion 
of a better understanding between peoples is a 
charitable purpose. Mills and Montclair 
The rule against perpetuities does not apply to a 
charitable bequest or devise. Mills and Montclair 4 
CHATTEL MORTGAGES 
Though a right to contest a chattel mortgage may 
pass to a purchaser at a sale by or on behalf o 
creditors, title to the chattels and the right to 
contest may thereafter be severed. Osco Motors 
and Martin 
There is grave doubt that a trustee in bankruptcy 
can sell and assign his right to attack the val- 
idity of chattel mortgages. Osco Motors and 
MATER yn oa cee ce sia a ceca het ete heey toe Ontos 
A subsequent purchaser of mortgaged chattels is 
not a purchaser “in good faith” who may attack 
the mortgage under the statute, if he had actual 
or constructive notice ®f such prior mortgage. 
Osco Motors and Martin ..............00000% ; 
CIVIL SERVICE 
The facts in this case examined justified the dis- 
missal of the prosecutor. Sullivan v. Port .... 
R.S. 38:16-1 providing that county employees who 
are veterans shall not be removed except for 
cause, does not apply, where as here, the legis- 
lature clearly gave the Superintendant the 
power of removal. McCallion v. Allan 
A public officer is not disqualified from sitting in 
judgment of a subordinate charged with dere- 
liction of duty merely because such officer has 
in the course of his duty discovered such con- 
duct and formed an opinion thereon. McAlpine 
v. Garfield 
Hearings on charges against civil servants are not 
required to be governed by the strict rules of 
procedure followed in courts, but only in such 
manner that substantial justice is done and a 
fair trial rendered. McAlpine v. Garfield 

COMMISSIONS 

Where sale is of business and lease for one indi- 
visible price, agent effecting sale cannot recover 
commission unless he is a licensed reai estate 
broker. Bierman v. Barthelmeus .............. t 
Under statutes, commissions for sale of any interest 
in realty, and this includes a leasehold, are pay- 
able only to a licensed broker. Bierman v. 
Barthelmeus 
Held, allowance of commissions on corpus to exec- 
utor at rate of 3!2% was excessive and allow- 
ance reduced to 212%. In re estate of Bristlie .. 3! 

COMPETENCY 

The test as to competency is whether at the time the 
maker possessed sufficient ability to understand 
in a reasonable manner the nature and effect of 
the transaction. Miiler v. Miller 

CONFLICTS 
It being the law of New York, where the trans- 

actions took place, that interest upon accounts 
runs only from the date of rendition of bills, it 
was error to direct a verdict for interest in the 
absence of proof of the rendition of bills. Rob- 
bins v. Millard 

CONSPIRACY 

An indictment which charges defendant and another 
“conspired to cheat “and defraud” one of his 


» 


An 


a 


- 
t= 


ut 















SNS 
5 Tt 












Hel 


The 


Whe 






z 





. 


(Continued on next page) 










 eoectrHaSpwHo 


A ec 


wes . 





Pd 


the 
ant. 


ad- 
ar- 
the 
ga- 
ion 
sa 
>a 
lair 
lay 

of 

to 
ors 
tcy 
al- 
nd 


is 
ick 


ial 
ge. 


ho 
or 
iS- 


. 168 
The words “signed, sealed and delivered in the pres- 


S 





2 
oe, 


» 


» 


we 


rn 


~& 


4 2 
3ONTEMPT 


ob 


property is sufficient though it does not men- 
tion the means intended. State v. Micone 


DNSTITUTIONAL LAW 


The Dissolving Structure of Our Constitutional Law 
by Edward S. Corwin 
A local or special law passed without prior public 
notice as required by Art. 4, Sec. 7, Par. 9 of the 
State Constitution is unconstitutional. Sherwood 
v. Bergen-Hackensack 
Held, the act creating the Bergen-Hackensack Sani- 
tary Sewer District is a local or special law and 
is unconstitutional. Sherwood v. Bergen-Hack- 
ensack 
The test of a special law is the appropriateness of 
its provisions to the objects, persons or places 
which it excludes. Sherwood v. Bergen-Hack- 
ensack 
Section 1 of the anti injunction act, P.L. 1941, P. 27 
held unconstitutional as being an attempied 
interference with the constitutionally guaranteed 
jurisdiction of equity. Phelps Dodge and United 111 
Reversed 
Paragraph (K) of the anti-injunction act P.L. 1941 
P. 27 held unconstitutional since its substance 
and object are not expressed in the title of the 
act. Phelps Dodge and United 
Reversed 


’ RS. 40:48-8.1 authorizing a sales tax in certain 


municipalities held unconstitutional as being a 
special and local act. Koons v. Atlantic City ... 
Where population is made the basis for distinction 
in the applicability of legislaton, it must bear a 
reasonable and real relation to the purposes 
sought to be achieved if the legislation is to be 
deemed general. Koons v. Atlantic City 
Any one who has sustained or is in immediate 
danger of sustaining some direct and certain 
injury as the result of the enforcement of a 
statute may challenge the _ constitutionality 
thereof. Koons v. Atlantic City 
A penal statute which is so vague that men of com- 
mon intelligence must necessarily guess at its 


215 


5 meaning and differ as to its application, violates 


the requirement of due process. State v. Gibbs .. 250 
Held, the meaning of R.S. 2:138-8 prohibiting the 
advocacy of death, is clarified by the heading, 
classification and other sections of the aci, so 
as to limit it to homicidal death, and therefore 
there is no constitutional violation. State v. 
Gibbs 
It is within the state’s police power to regulate the 
practice of medicine and to include in the prac- 
tice of medicine the practice of chiropractic. 
Medical Examiners v. Grossman 
ordinance is not discriminatory in the constitu- 
tional sense unless there is an utter lack of basis 
for the classification made thereby. Hart v. 
Teaneck 
The right to picket is qualified in that it must be 
peaceful; free from intimidation, coercion, dur- 
ess, fraud or force; and not in violation of any 
law of the state. Westinghouse v. United 


Prosecution of Contempt Cases py Counsel for Com- 
plainant by Herbert H. Gorson 
A witness cannot be adjudged in contempt for refus- 
ing to answer some questions unless he has been 
specifically ordered or directed by the court to 


» answer those questions. In re Joseph Schwartz 165 


A witness fulfills the command of a subpoena ad 
testificandum when he appears at the time and 
place designated in the subpoena. In re Joseph 
Schwartz : 

Where husband has for a long period of time failed 
to obey separate maintenance decree and seeks 
to use.this as a defense in contempt proceedings, 
burden is on him to show wife didn’t need the 
payments or waived same. Strong and Strong .. 178 


165 


XONTRACTS 


i 


The statute of frauds does not apply where there has 
been an entire performance by one of the par- 
ties. Thompson, etc. v. Van Hise 

, The proofs support the finding that the contract in 
suit dealing with the procurement of contracts 
from the Navy Department was void as against 
public policy. Stone v. Steiner Mfg. Co. ........ 42 

A contract for the procurement of government con- 
tracts which has the inherent tendency to invite 
or promote the use of sinister or corrupt means 
to accomplish the end, is illegal. Stone v. Steiner 
Mfg. Co. 

A contract of sale is subject to federal regulations 
known to the parties though the contract be in 
writing and does not make any mention of the 
regulations. Westside Fuel v. Steiker 

Held, deposit paid on contract for sale of truck 
must be returned to purchaser where he could 
not obtain a permit from the O.D.T. to make the 
purchase. Westside Fuel v. Steiker 

A trip to Florida was not within the contemplation 
of the parties and hence if the contract was 
breached, the expense thereof could not be 
charged against the defendant. Seahill Co. v. 
Equitable Life 

Facts examined and held it was within the mort- 
gagees rights to require that the lease on the 
premises be aggreeable to it and thereby that it 
be subrogated to the mortgage if granted. Sea- 
hill Co. v. Equitable Life 

Where the vendee enters into possession with the 
acquiescense of the vendor and either pays the 
purchase, price in full or makes valuable and 
permanefit improvements on the premises, it is 

| such part performance as to take the contract 
out of the statute of frauds. Knox and Kaelber 71 


yA parol agreement to make a particular disposition 
3: 


P| 
194 


of one’s property, supported by a valid consider- 
ation, is enforceable in equity. Hufnagel and 


Scholp 113 


A parol agreement to make a particular disposition 


of one’s property for the benefit of a third party 
may be enforced by such third party. Hufnagel 
: and Scholp 
‘In order to establish a sealed instrument where a 


113 


3 scroll is appended to the signature, something 


must appear in the body of the instrument to 
indicate the party making it intended to do so 
under his hand and seal. Fidelity Union v. Fitz- 
NORMS lo Wacken, oasis nenansieccses “eenas sesgemnes 
ence of” appearing over the signature of a wit- 
ness, are a te the body of the instrument and . 
are insufficient to make it a sealed instrument. 

Fidelity Union v. Fitzpatrick 153 


The acknowledgment, by a married woman, of an 
agreement to sell land, is no longer a prerequi- 
site to the enforcement of such an agreement in 
equity. Heinig and Smellow 

A purchaser who repudiates a contract of sale with- 
out justifiable cause cannot recover what he has 
paid under it unless the contract contains a stip- 


ulation as to damages for its breach. Katz ™~_ 


Katz 
Where the parties contemplate a written contract 
executed by all the parties, there is no agree- 
ment binding on any one party until he has 
executed such written contract, and he can re- 
cover any deposit paid as a part of the negotia- 
tions. Mattson v. Slack 
Where the contract makes time of the essence, a 
lack of punctuality is ordinarily fatal to the 
contractual rights of the delinquent party. Mor- 
ton and Miller 
A provision making time of the essence may be 
subsequently waived and the intention to annul 
its effectiveness may be disclosed by the conduct 
of the parties. Morton and Miller 
In determining whether third parties are parties for 
whose benefit a contract of insurance was in- 
tended, inquiry must be made into the terms of 
the policy, whether they knew of its existence, 
how the premium was paid, whether they paid 
any portion thereof, etc. McMahon v. Alexander 
Furs 
A contract between an insured and an insurance 
company agent requiring the payment to a 
licensed broker of a percentage of the commis- 
sion payable on the policy as a condition thereof, 
though the broker rendered no service, is void 
as against public policy. Friedberg v. Siracusa 
A provision fixing time of the essence may be 
waived and the intent to annul it may be dis- 
closed by the conduct of the parties. Hudson 


City Savings Bank and Brockhurst .......... 
CONVEYANCES 
Failure to incorporate in the deed, in accordance 
with the understanding, a clause reserving to 
the grantors the use and benefit of the premises 
during their lives, held to furnish an additional 
reason for invalidating the deed. Zaveski and 
MMe sis siole ddd corakec-a ne uae Rate oe eee mad ee aers 
Where a confidential relationship exists, and the 


grantors have stripped themselves of all their 
property, the burden is cast upon the grantee to 
show that the grantors had the benefit of timely, 
competent and independent advice. Zaveski 
DEE oi nereedunanwascaecureedateuaeeencs 
CORPORATIONS 
Where the corporate form is used by individuals 
for the purpose of evading the law or for the 
perpetration of fraud, equity will not permit the 
legal entity to be interposed so as to defeat 
justice. Baker and Josephson 
Although an individual conveying title to a corpora- 
tion of which he is the sole stockholder may not 
have had in contemplation a fraud against fu- 
ture creditors, equity will interfere to prevent a 
subsequent use of the corporate form for the 
purpose of defeating satisfaction of a creditor’s 
judgment. Baker and Josephson 
In a labor dispute matter the Court will disregard 
corporate entities in order that the rights of the 
parties may receive equitable consideration. 


Service of the subpoena in a Chancery action may 
be made on the registered agent of a corpora- 
tion. Morris and Washington Heights Develop- 
ment Co. 

Held, the two corporations here involved were not 
organized “for the purpose of carrying on any 
kind of business of the same or a similar na- 
ture.” Imperial Trust and Magazine Repeating 
Razor Co. 

R.S. 14:12-1 confines the authority to merge to those 
corporations which are organized “for the pur- 
pose of carrying on any kind of business of the 
same or a similar nature”. Imperial Trust and 
Magazine Repeating Razor Co. ................ 

The objects of a corporation are to be sought in its 
certificate of incorporation and within the in- 
tendment of R.S. 14:12-1 mean its true or prim- 
ary cbjects as distinguished from the broad 
general powers customarily included. Imperial 
Trust and Magazine Repeating Razor Co. ...... 

The legislature can prescribe the terms and condi- 
tions upon which mergers will be permitted. 
Imperial Trust and Magazine Repeating Razor 
COE Biwi Re ricinvaniande bend eencteanaeaananaas 

The power of corporations to merge is not to be 
implied and exists only by virtue of plain legis- 
lative enactment. Imperial Trust and Magazine 
Repeating Razor Co. 

Mandamus will issue to enforce a stockholder’s right 
to the inspection of the corporations books and 
records. Wyckoff v. Hardware Supply 

A common stock-holder has the right of inspection 
of the books and records of the corporation to 
determine whether there has been proper man- 
agement and also to ascertain the value of his 
shares for the purpose of a resale. Wyckoff v. 
Hardware Supply Co. and H. William Miller .. 

Noteworthy Decisions in the Law of Private Corpor- 
ations 1940-1945 by Alexander Hamilton Frey .. 

COSTS 

Taxed costs belong to the attorney and are therefore 
not subject to a set-off against the client. Ata- 
nasio v. Silverman 

COUNSEL FEES 

Held, on facts, allowance of $250 counsel fee for 
services rendered in imposition of a fine after 
remittitur was excessive. Risko v. Risko 

A defendant wife in an annulment action is en- 
titled to counsel fees pendente lite if she denies 
under oath in good faith the offense charged 
and is without means to defend the suit. Barnes 
v. Barnes 

COUNSELLORS 

Where no meritorious reason appears, the court will 
not relax the rule requiring 3 years to elapse 
between the time one is sworn in as an attorney 
and the taking of the counsellor’s examination. 
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CREDITORS RIGHTS 
The mere styling of a bank account is not sufficient 
_. 40 establish-a-trust in the funds as against a 
receiver of the trustee; there must in addition 
be evidence of a clear intent on the part of the 
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trustee to create a trust and that he has not 
treated the funds in any way incompatible with 
existence of a valid binding trust. Passaic Nat’l 
Bite Ws TH. d cscacedanvivdeces a eaeelewea dad 
The right of survivorship of the wife in an estate by 
the entiretv is not subject to execution. Zan- 
zonico v. Zanzonico 
An execution and sale of a wife’s interest in an 
estate by the entirety passes only her right to 
possession, rents and profits for the period of 
the joint lives of both spouses. Zanzonico v. 
Zanzonico 
Property held in trust is not subject to execution 
on a judgment obtained by a creditor at law 
- against a cestuis, and an attempted sale there- 
under will be enjoined. Appleby and Appleby .. 417 
Neither a judgment nor an execution gives rise to a 
lien upon a mere equitable estate. Appleby 


sit AOE... 056 ons venncianeigaendcaucarite 417 
Except as modified by statute, a trust estate is not 

liable to seizure and sale on execution at law. 

Appleby and Appleiig® «. <... <<ciccadeccecuaseas 417 


CRIMINAL LAW 


The rule that all prior negotiations and discussions 
are merged in a subsequent written contract is 
not applicable in a criminal case where the 
charge is having obtained money under false 
pretenses. State v. Hubschman ................ 17 

Appeal to Special sessions under RS. 2:206-11 
operates as a waiver of all technical defects in 
the complaint or pre-ess and as a consent to 
entry of a judgment solely on the basis of the 
testimony before the court. Johnson v. Essex 
Special Sessions 

On certiorari to review a conviction by Special Ses- 
sions under R.S. 2:206-11, the court will not 
examine alleged defects in the complaint, John- 
son v. Essex Special Sessions 

Under RS. 2:202-16, having the custody of lottery 
slips, is an offense. Johnson v. Essex Special 
SOWING No 3c ib ac can cende ones eee 34 

The taking of fingerprints and photographs of ac- 
cused persons before trial and conviction does 
not violate any constitutional right. McGovern 
v. Van Riper 

A resident and taxpayer has the necessary status to 
apply for a writ of certiorari to review the 
power and propriety of a county court to order 
a new trial after conviction, appeal and affirm- 
anes. State w. LOW « o5 i <icccdcesaavaxcnduaea 79 

Certiorari issued to review the power and propriety 
of an order of the Court of Quarter Sessions 
granting a new trial to defendant after convic- 
tion, appeal and affirmance. State v. Longo -... 79 

Certiorari issued to determine duty of Prosecutor 
as to disclosure of contradictory statements 
made bv his witnesses and as to the scope and_ .. 
effect of R.S. 2:190-16. State v. Longo ........ 79 

While the fixing of bail by the police desk officer is 
improper, it is not such an invasion of defend- 
ant’s rights as will justify reversal of a subse- 
quent conviction. State v. Filon 

The issuance of a warrant is not necessary where 
the defendant is already in custody. State v. 
Filon 

On charge of embezzlement, the intent to illegally 
appropriate the property, must be proved be- 
yond a reasonable doubt. State v. Butler 

Charge, which permitted jury to find defendant 
guilty of embezzlement on finding of any evi- 
dence of intent to appropriate the property, 
held error. State v. Butler 

The granting of a motion to quash an indictment is 
a matter of judicial discretion which will not be 
exercised except on the plainest grounds. State 
v. Micone 

An indictment which charges defendant and another 
“conspired to cheat and defraud” one of his 
property is sufficient though it does not men- 
tion the means intended. State v. Micone 

Writ of error dismissed under R.S. 2:195-12 for fail- 
ure to prosecute same at the term to which it 
was returnable, no satisfactory reason for con- 
tinuance appearing. State v. Williams ........ 165 

Indictment charging defendants made “what is com- 
monly known as a book” held sufficiently clear 
to apprize defendants of charge and protect their 
right of pleading autrefois convict or autrefois 
acquit in any future action. State v. Morano .. 

“Bookmaking” as used in the statute and as com- 
monly understood means making, taking or 
keeping a book of bets on the outcome of a 
race. State v. Morano ..... axvactenceneeaaemaaa 

It is not essential to “bookmaking” that the book- 
maker offer, quote or lay the odds himself. State 
v. Morano 

The statute making aiding or abetting in book- 
making an offense is merely declaratory of the 
common law that aiders and abettors of a mis- 
demeanor are deemed principals of equal guilt. 
State v. Morano 

A penal statute which is so vague that men of 
common intelligence must necessarily guess at 
its meaning and differ as to its application, 
violates the requirement of due process. State 
v. Gibbs 

As a general rule an indictment is sufficient if it 
charges an offense in the words of the statute, 
but this applies only where the statutory words 
completely describe the offense. State v. Gibbs 250 

Held, the meaning of RS. 2:138-8 prohibiting the 
advocacy of death, is clarified by the heading, 
classification and other sections of the act, so 
as to limit it to homicidal death, and therefore 
there is no constitutional violation. State v. 
Gibbs 

Indictment charging defendant advocated the death 
of his wife held insufficient for failure to state 
the homicidal aspect of the advocated death. 
State v. Gibbs 

Eailure of the court to charge the jury that an in- 
dictment is not evidence of the facts charged 
therein, after a timely and specific written re- 
quest for such charge, is harmful error. State 
v. D’Orio 

An indictment is not evidence of the facts charged 
therein. State v. D’Orio 

To justify conviction for violation of a municipal 
ordinance, the evidence must show that the 

s 


(Continued on next page) 
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alleged violation contained every element 
specified by the ordinance. State v. Bruns .... 289 

Where one is convicted of keeping pigs without a 
permit he cannot at the same time be con- 
victed of keeping more pigs than a permit would 
have allowed as the latter is not a separate of- 
Se, DOOWE. Ve BEI 66a enescae esscewenseeces 

Indictments must be based only upon evidence 
adduced before the Grand Jury in regular ses- 





SRONIR, THUR WV, ICG 5 5 6.016.050: 0:5:0.01056.010:0:99 0 010% 330 
Sub-committees of a Grand Jury are unknown to 
the law. State v. McFeely ................-.6. 330 


Interviews and activities of Grand Jury members 
performed outside regular sessions ot the Grand 
Jury are not protected by the juror’s oath of 
secrecy, and questions concerning such activity, 
relative to the indictment under inquiry, must 
be answered. State v. McFeely ................ 330 

An indictment need not be read to the members of 
a Grand Jury betore it is handed up to the court. 
INE od ncipGirs vonv Daan ee s0e"e 330 

Denial of a motion to direct a verdict is not re- 
viewable on strict writ of error. State v. 
O’Connor 

Denial of a motion to direct a verdict is reviewable 
where the appeal is on the entire record pro- 
vided the ruiing has been specified as a cause 
for reversal. State v. O’Connor ................- 334 

The minds of the appellate judges need not be satis- 
fied of guilt beyond a reasonable doubt. State 
PMI Bes Otc rice ois woisisa-oie dn uree le wisiswisieein's 99% 334 

An indictment which presents with reasonable cer- 
tainty all the facts necessary to render the of- 
fense judicially apparent, is sufiicient. State 
Sc MRNMNIED © a sari10:1015 se olive se anh 9 Wise 1S aid eine a9 6 64 0 HOR 335 

CURTESY 

The extent of a husband’s curtesy in land of which 
his wite died seized is governed by the law in 
effect at the time she became seized thereof, and 
is not affected by subsequent statutes increasing 
or diminishing such interest. Asnastasia and 
Anastasia 

The common law rule as to curtesy applies in cases 
of lands acquired prior to Jan. 1, 1929. Anastasiz 
ee ee ee err er re 233 

Curtesy at common law, as modified by the Married 
Womans Act of 1852, is the freehold estate in 
possession which a husband has in his wife’s 
land upon her death, for the remainder of his 
life, if there was issue born alive. Anastasia 
eA MMII. oon ronuun i sineaswanucsanooes 233 

DAMAGES 

An estimate as to the cost of repairs to a truck 
damaged in a collision is not admissable unless 
it is shown the repairs were necessary to restore 
the truck to its former condition. Parisi v. 
ES SSS gee Oe ea a ee 162 

The verdicts in this case, $50,000 for loss of both legs 
and $35,000 for loss of service and out-of-pocket 
expenses, held not excessive under the proofs 
established. Greenberg v. Garfield Passaic Bus 258 

The use of explosives in blasting, provided reason- 
able care is exercised, is lawful and damage 
resulting from concussion thereby produced is 
damnum absque injuria. Chandler v. Bound 


Te Ore ee 287 
DECLARATORY JUDGMENTS 
The Next Step Beyond Equity—The Declaratory 
Action by Edwin Borchard ................... 305 


DENTISTRY 
The statute regulating the practice of deritistry was 
passed for the protection of the public and 
confers no such property right on one licensed 
thereunder as will entitle him to an injunction 
against one allegedly practicing without a lic- 
ense. Lipman and Forman .................... 354 
DISTRICT COURTS 
Actions under Section 205E of the Emergency Price 
Control Act are not within the jurisdiction of 
our District Courts. Zuest v. Ingra ............. 49 
Service of a summons in the District Court by leav- 
ing with a member of defendant’s family at his 
fixed place of residence is sufficient service 
though that be not his usual place of abode at 
the time. Leidy v. Edwards ................. 146 
In counties where several Judicial District Courts 
have been provided, disposess proceedings must 


be brought in the court of the district where 
the premises are situated. Roy v. Hunter ...... 242 
DIVIDENDS 


A liquidating dividend belongs to whoever owns 
the shares at the time the dividend is declared. 
Able-Old Hickory and Polansky ............. 209 

Earnings on stock held in trust for the benefit of a 
life tenant, declared while she lived but not paid 
until after her death, belong to her estate. 
Hackensack Trust & Ackerman .............. 238 

DIVORCE 

To prove obstinacy it must be shown to the satis- 
faction of the court that the wife deliberately 
and persistently refused to return to her hus- 
band despite his sincere solicitation. Venere v. 
BERIT oak cheba senSs piesa bow eee ee seaee 65 

Held, on facts, petition of husband properly dismissed 
for lack of sincere overtures for wife’s return. 
ENE Bo OTE | occ con cs sina sie apuaw sien. sn eee 65 

Advisory Master may disbelieve testimony which 
from his observations appears untrue and which 
is inherently improbable. Blain v. Blain ........ 69 

To establish adultery under the opportunity and 
inclination rule, the evidence must be of charac- 
ter to satisfy and leave the careful and guarded 
judgment of the court tree from conscientious 
perplexing doubts as to whether the charge was 
proven—it must decidedly support the charge 
of adultery. Staheli v. Staheli ................. 185 

A decree dismissing a wife's counterclaim for div- 
orce and alimony has no effect on her subse- 
quent action on a separate maintenance agree- 
ment where the agreement was not mentioned 
and was not in issue. Lum and Lum ........ 190 

A wife cannot leave her husband because he drinks, 
swears or makes her life uncomfortable. Grewe 
SEE haves ta x seresbhGsee ns iane ceesasieess 225 

Held, petition based on extreme cruelty properly 
dismissed since proofs do not show any serious 
mental or physical consequences to the wife, nor 
anything to suggest she would not be reasonably 
safe in health and person in the future. Grewe 
PE has onc kyn eines ames ernie sat caeekee 225 

While a slight abuse of the person might impair the 


. health of a gentle, fragile, submissive unoffend- 
‘ing type of woman, the petitioner here is rather 
an aggressive, vigorous, strong willed woman to 
whom such conduct would not be extreme 
cruelty. Grewe v. Grewe .............ceeeeeees 225 
A Suggested Solution of the Interstate Divorce 
Problem by J. M. Radin 
Conduct which endangers the health or safety of the 
injured party either actually inflicted or reason- 
ably apprehended is extreme cruelty within the 
meaning of our divorce statute. Perguitli v. 


NNN = 55 aa sibs. 0 aseins wre eels a ea le emis ater ee adie ae oF 337 
DRUNKEN DRIVING 

The issuance of a warrant is not necessary where 
the defendant is already in custody. State v. 
IRN boo so civmtoerom ence enue tie eas Mem eciere 103 

While the fixing of bail by the police desk officer is 
improper, it is not such an invasion of defend- 
ant’s rights as will justify reversal of ‘a subse- 
quent conviction. State v. Filon ................ 103 


DURESS 
To constitute duress sufficient to make a payment 
involuntary there must be some actual or 
threatened use of a power possessed or supposed 
to be possessed, trom which the party making 
payment has no other means of immediate and 
adequate relief of his person or property. Meier 
Vs PRPREAPOIE oe odsinisiasoausncccarcacaurceneeeat 159 
An overpayment made to a garage keeper to secure 
possession of one’s car cannot be deemed made 
under duress since the Garage Keeper’s Lien 
Act gives the owner adequate relief by way of 
replevin. Meier v. Nightingale ................. 159 
EASEMENTS 
In order to establish an easement by prescription, it 
must appear that the user was under a claim of 
right and was adverse to the owners of the land. 
Weber GREP Ierber. 6... de-nsdiacwweacwwaeeaee 362 
Generally proof of an open, notorious possession, 
gives rise to a presumption that it was adverse 
and under a claim of right and throws upon the 
other party the burden of showing it was by per- 
mission, express or implied; but the circum- 
stances of the particular case may lead to a dif- 
ferent presumpuon. Weber and Gerber ....... 362 
EJECTMENT 
Equity wiil restrain ejectment action pendente lite 
where the action was based on non-payment of 
rent if the rent was tendered by the tenant be- 
fore the action was instituted, and there is some 
question of fact for final hearing. Paradis Co. 
Oni NG SeIdEON: sss a eis cuis oo nema a saletners 26 
To relieve against forfeiture, equity will in a proper 
case restrain ejectment proceedings brought by 
a landlord against his tenant for non-payment 
of rent. Paradis Co. and North Hudson ........ 26 
An answer of general denia! in an ejectment action 
admits possession of the premises. Dorfman 
Ws PADERTROUS ors -aisrsve via eve eravniecemae ee seerenseeis-sus aueipteatatnaals 239 
The defense that a deed was procured by fraud is 
an equitable defense cognizable only in the 
Court of Chancery. Wilkie v. Goehrig ........ 338 
ELECTIONS 
In primary election when the field consists of un- 
affiliated candidates and candidates affiliated 
under a slogan, the order of placement of the 
candidates on the voting machine rests in the 
discretion of the county clerk. In Re Harold 
VEE = ci cr: C1 Lae ei te Ne RRR YR OCS oe I 119 
The arrangement of the ames of candidates on the 
voting machines for a primary election is in the 
discretion of the County Clerk. Re Harold G. 
Hofiman 
A Supreme Court Justice may, under R.S. 19:13-12 
order the County Clerk to accept the resigna- 
tion of a candidate for election, which is tend- 
ered more than 36 days before the election. 
Conroy Nulton 
Tally sheets and statements of results of elections 
are admissible in evidence in cases involving 
the election and are prima facie evidence but 
the ballots are admissible to controvert the 
official count. State v. Larison ................ 335 
ESCHEAT 
The State cannot escheat corporate, estate or fiduci- 
ary bank deposits, or the amount of outstanding 
certified checks under Chap. 199 of the laws of 
1945 as amended by Chap. 78 of the laws of 1946. 
State and Commercial Trust Co. ..........000. 385 
ESTATES 
An administrator may sue at law on causes of action 
founded on contract connected with the estate. 
PBOMPSHN “V. VAD IBC 6 sac cis sae ke wsiew ciwiesas 18 
The words “next of kin” mean the statutory next 
of kin. Commercial Trust and Adelung ........ 63 
While Chancery has concurrent jurisdiction with 
the Orphans’ Court in the settlement of estates 
such jurisdiction will not be assumed unless 
some special reason therefor is assigned. In Re 
Ernest Levy 
Except for some special reason the Court of Chanc- 
ery will not interfere with the ordinary juris- 
diction of the probate court. Tidabek and Rude 145 
R.S. 3:2-29 making provisions for the widow in case 
of a will contest is in derogation of the Common 
Law and must be strictly construed. In Re 
Dele. fori ge. Sct) | 11S map aan latina cent Jinks te Aas bee INNIS 159 
Petition of widow for allowance for support pending 
contest of will of deceased husband denied upon 
showing that the estate is not in receipt of in- 
come. In Re Arthur Phillips ......0<... 0.066600 159 
Allowance to widow out of corpus to meet expenses 
in conducting a contest over the will of deceased 
husband denied where it appears the litigation 
is unwarranted. In Re Arthur Phillips ....... 159 
Decedent executed a trust agreement wherein she 
covenanted that she would will to the trustee 
1/9 of her estate for the benefit of L. P. W. Her 
will failed to make the bequest to the trustee 
but bequeathed the same to L. P. W. Held the 
agreement in the trust indenture will be en- 
forced and a resulting trust will be imposed. 
Hackensack Trust & Ackersman .............. 218 
A decree on an accounting is res adjudicata as to the 
matters adjudged therein. Pollack v. Bowman .. 231 
A statement of assets listed with an accounting pur- 
suant to the rules of the Orphans’ Court, is a 
part thereof and a party desiring to do so must 
make timely objections to any item shown in the 
statement. Pollack v.~Bowman ................ 231 
Held, on facts, executors failed to use reasonable 
care when they permitted deletion of protective 
clause from contract of -sale without inquiring 


~ 


. 2 


why the Leaner wished such deletion. Pol- — 
lack v. 
A decree on = aanueiien is conclusive upon parties 
and privies as to all matters adjudged upon 
which they were oi right entitled to be heard, 
except in cases of fraud, mistake, injustice, or — 
lack of jurisdiction. Pollack v. Bowman ...... P| 
Held, on the evidence, the exception to the executors 
account seeking to surcharge him for failure to 
sue on a debt which he listed as worthless, was i" 
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properly dismissed. In Re Walter Bergmann .... 
The law of New Jersey applies to wiils ot non-resi- 

dent testators in so far as real property located 

in this state is concerned. Wrubel and Wrubel 9 The 
Held, allowance of commissions on corpus to_execu- ~ 

tor at rate of 312% was excessive and allowance 

reduced to 21%. In re estate of Bristle ........ 
Where a gift to the survivors is preceded by a life ~ It is 

estate, words of survivorship, in the absence 

of anything indica.ing a contrary intention, 

refer to the termination of the particular estate. © 

Fidelity Union v. Guaranty Trust ............ “3 
Where the time is annexed, not to the payment but — 

to the gift itself, the gift does not vest unless — 

and until the happening of the future event. Ent 

Fidelity Union v. Guaranty Trust ............. a 
Will gave residue to A for life then to B & C share 

and share alike, continuing, should B or C die 

before the time of distribution, then to their 

issue, etc. held, B and C took contingent re- Dec! 

miinders. Fidelity Union v. Guaranty Trust .. 
An executor having no interest in the estate except 

through being so named, has no right to file a Ast 

caveat against a later will, where all the heirs, 

next of kin, and beneficiaries under the first will 

corsent to the probate of the second will and 

oppose the filing of the caveat. In re DeGise ... XCEP’ 
The grant of letters of administration relates back ~~ an 

to the death of the intestate and legalizes all 

acts of the administrator that could have been 

effectuated by him had he been appointed when 

such acts were performed, and such adminis- yrRA 

trator cannot, in the absence of fraud, avoid The 

acts done by him cr recover property trans- 

ferred by him after such death and before his 

appointment. Kleiner and Kleiner ............ a 
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ESTOPPEL 


A party who has successfully taken one position in On | 
one proceeding is estopped from subsequently 
taking an incompatible position in another pro- 
ceeding. Edsam v. Chester «cccccccewsicsccacss 
The doctrine of estoppel may apply against a mort- 
gagee even where the vendee has constructive 
notice of the title record. Knox and Kaelber .... The 
Held, on facts, the mortgagee is estopped from en- 
forcing his recorded mortgage by reason of his 
failure to disclose the existence of the same to Whe 
the vendee. Knox and Kaelber ................ 


EVIDENCE 


It is in the court’s discretion to determine whether 
leading questions should be permitted to be | 
asked. State: v. Hubschman: «.... «5. 6.200 4060: ) An: 

Recorders Court will take judicial notice of ordin- 
ances of that municipality and on certiorari 
Supreme Court will do likewise. Brown v. 
PASO IA PAINS curate isiats Wel a Bia tater eee ne wea eerel 

State courts will take judicial notice of regulations 
of the O.D.T. Westside Fuel v. Steiker ........ | The 

The rule that an unfavorable inference may be 
drawn from the non-production of witnesses 
whose absence is not explained. does not apply = 
unless it appears that their testimony would be 


: a : : Trer 
superior and is comparatively important. Bre- + 
ETO RESO epee s cada lee To ee ee ae * The 

The court is not obliged to prognosticate @s to the 
type cf evidence to be offered nor to determine S 


the admissibility of evidence in advance of its — Nor 
submission. Potts v. Bridgewater .............. UCL 

The Res gestae are those circumstances or state- Whe 
ments which are the undesigned incidents of a - 
particular litigated act and are illustrative of 
that act. Rainess v: Grant .....6.0os00s00s0sesee % 

Held, statements and conversations made prior to 
and in relation to decedent’s trip south were 
admissible as part of the res gestae of the act — pai] 
of taking the trip. Rainess v. Grant ........... 

The Evidence Act precludes a party to a suit from 
testifying to transactions with a decedent only 
when the party is suing or being sued by one in 
a representative capacity. Forbes and Forbes .. °* 

In actions between heirs for partition, the parties OREC 
appear in their own right and may therefore ~* RS 
testify to transactions with the decedent. Forbes = 
GE TGEROS nds scence ne once Ace eee aes 

An estimate as to the cost of repairs to a truck dam- 
aged in a collision is not admissable unless it is 4 
shown the repairs were necessary to restore the Ina 
truck to its former condition. Parisi v. Friedman 1f — 

A witness may testify to a telephone conversation 


De. 
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with a defendant in a criminal case, when the Whe 
witness recognized defendant’s voice. State v. 
PUNY 5 aoe, iene ote FO a eed: fo 1 


Notwithstanding the provisions of RS. ~ 195-16, -~ 
there is no reception or rejection of evidence 
unless there has been a judicial ruling upon the | For, 
point. State: v. Dillingham’ . ....0:..0:05.602020 000% 1 
The execution and delivery of the receipt is open to 
explanation and contradiction, in the circum- : 
stances here present. Adams Press v. Breeze : 
ORB Shei ose gee ws tines Saedcs Neale ss noe oes 1 Rin 
Subsequent admissions against interest by the al- 
leged donor are competent to establish a dona- 
tive intent. Moses and Moses .................. 2 
An indictment is not evidence of the facts charged Fi 
therein. State: v. D'Oro: ©... 5.6.66 co cccennccnes 248 
Held, under the evidence herein, little value will be 
placed on the statement obtained from the peti- 
tioner by defendant’s investigator. Knapp v. ~ 
PRUPNOR BECO 5, es oscc-sis's sane bao 634 24 
Tally sheets and statements of results of elections 
are admissible in evidence in cases involving 
the election and are prima facie evidence but the 
ballots are admissible to controvert the offic- 
ial count. State v. Larison ............5...c00¢ BS 
Generally, declarations of a decedent before or after 
an alleged gift are net admissable to show lack 
of donative intention but such proof is admiss- _ 
able in cases involving. joini savings accounts. 4% Ons 
Stiles’ v. Newschwander ...................... Ky 
A defendant may testify to conversations with com-._ _ 
plainant’s decedent where the action is founded UL 
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Pol- upon fraud or breach of trust. Stiles’ v. New- 
Spaces EE TE ee 
arties ~ Admissions by decedent are evidential against wag 
upon ~ administrator. Stiles v. Newschwander ........ 
eard, | Where the particular ci:cumstances reasonably es 
e, or & rise to conflicting inferences as to testimonial 
adn trustworthiness, the evidence is not conclusive 
utors merely because it is uncontradicted by direct 
re to testimony. Ravi‘: v. Chirelstein ....7.......... 378 
, Was | Held, direction of verdict on uncontradicted evidence 
Bi scareve 4 was improper under the circumstances disclosed 
-resi- because the question of the credibility of the 
cated | evidence was for the jury. Ravitz v. Chirelstein 378 
rubel 9) The question of “reasonable value” for services 
<ecu- © rendered is for the jury though the expert 
vance opinion evidence offered be uncontradicted. Rav- 
motets 4 Be A RCI B UNS asin 5.5 sic: cisicteis- vaca cee savas een 
a life ~ It is not necessary to produce the photographer nor 
sence prove the date the photograph was taken in 
ntion order that it be received in evidence if a wit- 
state ness is produced who testifies that it is a true 
ee $ representation of the conditions existing at or 
t but “> the time of the occurrence involved. Paluk 
inless RRO oS aida re o's bce xiniioces Gao Come as 386 
vent. — Entries on check book stubs made at the time the 
asda A checks are written are admissable as a part of 
share res gestae to show the makers state of mind or 
> die intent at the time of drawing the checks. 
their BehIOGSoV, VUFOUNSHME: oi s5.cc cc ccccceravencanes 391 
t re- Declarations against interest made by a decedent 
st .. @ are admissable against his executor when offered 
xcept by the opposite party. Schloss v. Trounstine .. 391 
file a © A statement by decedent to a 3rd person that moneys 
heirs, given were given as a gift, is admissable as a 
t will declaration against interest. Schloss v. Troun- 
sia 28 Ee ERE eee Aerie rere re nro ry ee 391 
oe 
ba ick An exception to the charge taken after the jury has 
s all returned its verdict and been discharged comes 
been too late to preserve the alleged error as a ground 
vhen of appeal. Salvato v. N. J. Asphalt ............. 249 
inis- ¥TRADITION 
void The asylum state of a person fleeing the state of his 
ans- conviction has no right to consider the merits of 
> his i his conviction, but only the question of the 
we obligation to return the person to the state from 
which he fled. Powell v. Meyer ................ 139 
n in On habeas corpus proceedings to test the validity of 
ntly extradition, the court has no right to consider 
pro- the merits of the trial resulting in conviction, 
sONs but only the question of the obligation of the 
lort- asylum state to surrender the person to the state 
tive from which he fled. In re Cotton ............. 10 
Nee The authorities in this State will not pass upon the 
en- validity of a complaint filed in another jurisdic- 
' his tion. Rochibaul v. Brennan ...........cccse0 35 
e to Where the statutes of another state provide for the 
issuance of a warrant in place of an indictment, 
such warrant is in effect an indictment within 
ther the meaning of the extradition statutes. Rochi-* 
. be RRC Uy NI oo Oars cee we meee ueina mean eaee 354 
_... # An agreement by a prisoner not to contest any effort 
din- to return him to the State of imprisonment in 
rari consideration of his release on parole, is binding 
—s upon him and precludes any objection he might 
hen thereafter make to legal proceedings to return 
ae him for violation of the parole. In re Casemento 359 
we The right to extradition may be waived in advance 
b in consideration of parole or probation under the 
: 3 Interstate Compact for the Supervision of Out- 
ra ~ 9 of-State Parolees. In re Casemento .......... 359 
EY EDERAL PRACTICE 
tea Trends in Federal Law and Procedure by Hon. 
y. terover BE, MGsCOWits, 2.0.6... ccsccvsccecccsesce 249 
“the “ The Right to Sue the United States Under the Tort 
the Claim Act by Joseph T. Karcher ............ 297 
une #§sS 
its | North Hudson minimum fee schedule ............. 212 
x UCIARY DUTY 
ate- | Where a confidential relationship exists and the 
- of grantors have stripped themselves of all their 
es property, the burden is cast upon the grantee to 
sais show that the grantors had the benefit of timely, 
: to competent and independent advice. Zaveski 
ie SE EE ORES eee ae omen re nice cer ney nee’ 151 
act » Failure to incorporate in the deed, in accordance 
wie with the understanding, a clause reserving to the 
jen grantors the use and benefit of the premises 
nly during their lives, held to furnish an additional 
a reason for invalidating the deed. Zaveski and 
I eats bara wean ga eee Oa ee eae ee 151 
ties ORECLOSURE 
ore R.S. 54:5-87 limiting an application to reopen a final 
bes decree to three months from the entry thereof, 
Bee relates only to those defendants properly before 
m- @ the court by personal service or by publication 
tis after due inquiry. Bonded v. Wildey ........... 71 
the _ In a foreclosure suit, inquiry for unknown or absent 
van 1 title holders should be made from those in pos- 
ely session of the premises. Bonded v. Wildey ...... 71 
the Where the inquiry was insufficient, a decree against 
ig defendants served by publication, may be re- 
ese opened and redemption allowed though more 
16, than three months has elapsed. Bonded v. 
ace NNER sc ivnacs nc aces Kevoaneaonney hin. 71 
the | ‘| Foreclosure of a mortgage for a default grounded 
veel upon failure to pay taxes under the terms of the 
_ to mortgage, will be enjoined where the taxes 
m= have been paid before the filing of a bill in 
eze a foreclosure. Eisenberg and Plainfield Savings .. 175 
mee 1) In foreclosure of tax sale certificate where trustee 
ai- is named as party defendant but cestuis are not 
1a- Pt joined, order will be entered making the cestuis 
- parties defendant to appear by a representative 
zed on group notwithstanding R.S. 2:65-8.3. Newark 
... 25 CU WCRI ONEIONE oo oo c's o 5 oxo sw arnrolein wisioweies-e 190 
be _ Constitutionality of RS. 2:65-8.3 doubted. Newark 
ti- ENE EUR OEAID oss o-ciacnie oo Siecle caieceeeewasne 190 
v. oa »Cestuis have an equitable title and cannot be barred 
+ of their right of redemption unless made parties 
ms in the foreclosure. Newark and Fidelity Union . 190 


ng “ORFEITURES 
he While equity regards forfeitures with disfavor, the 


C= law permits men to make contracts resulting in 


es z | forfeitures, and when no special equity is 
er @ 


established, a court will not interfere to substi- 
ck tute a different agreement. Fox and Twsp. of 
sS= Haddon 





its. : One who might otherwise be relieved of a forfeiture 
Sagi may forfeit his right by laches. Fox and Twsp. 
ane Haddon 
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J Equitable relief is denied tp those who have been 








guilty of bad faith, fraud or unconscionable 
acts in the subject matter of the cause, and their 
right to relief is not restored because such con- 
duct failed to accomplish its intended purpose , 
or actually resulted in no harm. Brown and 
Rowland 
A fraudulent transfer while void as to creditors, is 
good between the parties and their heirs, ever~_ 
though the heirs who, as such, challenge the 
transfer, claim to have suffered some financial 
loss therefrom. Culley and Carr 
The basis for°success in a suit involving misrepre- 
sentation is that the suitor must have relied 
upon the misrepresentation. John Hancock and 
Cronin 
Where one undertakes to make an independent in- 
vestigation, and acts upon it, he is presumed to 
have been guided by it and is bound accord- 
ingly John Hancock and Cronin 
In a suit for rescission the complainant is required 
to act promptly upon its discovery of fraud or 
misrepresentation. John Hancock and Cronin 103 
Depriving a party of a statutory right by fraud or 
deceit is an actionable injury. Reid v. Brown .. 
Where landlord by deceit obtains or permits to be 
used an O.P.A. certificate of eviction, he is 
answerable to the tenant in damages for the 
improper eviction. Reid v. Brown 
Refusal to abide by an oral promise to enter into a 
lease of real property, for a reason arising after 
the promise was made, does not constitute such 
fraud as will overcome the provisions of the 
statute of frauds. Grabow and Gelber 


GAMING 
It is not essential to 
maker offer, quote or 
State v. Morano 
“Bookmaking” as used in the statute and as com- 
monly understood means making, taking or 
keeping a book of bets on the outcome of a race. 
State v. Morano 
Indictment charging defendants made “what is com- 
monly known as a book” held sufficiently clear 
to apprize defendants of charge and protect 
their right of pleading autrefois convict or autre- 
fois acquit in any future action. State v. Morano 
GIFTS 

A transfer of a bank account from one’s own name 
to the joint names of the transferor and another, 
does not constitute a gift in praesenti where 
there is no surrender of dominion or control 
over the account, and the transfer is merely for 
the convenience of the transferor. Rush and 
Rush 
Where a member of the armed forces made an allot- 
ment in favor of his sister for the sole purpose of 
her support, without any prior agreement, she is 
entitled to retain the money as a gift even 
though she deposited it in a bank account which 
she opened in both their names. Mitchell and 
Mitchell 
A gift inter-vivos asserted for the first time after 
the death of the donor, must be established by 
cogent and convincing eviden¢ge. Mitchell and 
DE fa. cslcvdwnc anes <seenawad dead cdeeareteee 
The requisites to establish a gift intervivos are (1) 
donative intent (2) poe Fin to the extent prac- 
ticable (3) a stripping of the donor’s ownership 
and control. Mitchell and Mitchell 
The proofs in this case show a valid gift in the re- 
mainder of a mortgage upon appellant’s prop- 
erty. Baase v. Raab 
Where a transfer is made between parties occupying 
a confidential relationship and the transfer is 
improvident, it will be set aside unless it is 
shown the donor had competent, independent 
advice and counsel as to the effect upon her of 
the transfer. Miller v. Miller 
While possession is an indication of title, as between 
husband and wife it is very slight and is not 
sufficent by itself to prove a gift. Able-Old Hick- 
ory and Polansky 
When a husband transfers real property to his wife 
it will be presumed that he intended a gift or 
voluntary settlement, but such presumption may 
be rebutted by proof leaving no reasonable 
doubt of the intention of the parties. Moses and 
Moses 
Where a conveyance is made to one whom the grant- 
or is under a legal obligation to maintain the 
good consideration of blood or love and affection 
will support the conveyance, and no resulting 
trust will arise from the payment of the con- 
sideration; the presumption is that a settle- 
ment or advancement was intended. Moses and 
Moses 
Subsequent admissions against interest by the al- 
leged donor are competent to establish a dona- 
tive intent. Moses and Moses 
Where a donor, of his own volition, makes’ improve- 
ments to properties giv®n to his wife, the im- 
provement goes with the title. Moses and Moses 
The payment by the husband of the consideration 
for a conveyance to him and his wife raises a 
presumption that a gift of her interest was in- 
tended by the husband. Murphy and Murphy ... 
A gift by a husband to his wife carries no implied 
condition that it is contingent upon the contin- 
uance of marital concord. Murphy and Murphy 353 

The presumption of gift between husband and wife 

may be defeated only by definite, reliable, con- 

vincing proof of a contrary intent. Murphy and 
Murphy 
RS. 17:19-5 is primarily for the protection of the 
bank in paying out funds from an account held 
jointly and at most raises a rebuttable pre- 
sumption that the survivor holds title to the 
balance remaining. Rush v. Rush 
A transfer of an account held by A to one held by 
“A and B, payable to either or survivor” raises 
a presumption of a gift by A to B which is, re- 
buttable by proof contra. Rush v. Rush 
The essential elements of a gift are donative intent, 
delivery, and such striping of control by the 
donor as is commensurate with the nature and 
} aay of the interest transferred. Rush v. 
us 
—— declarations of a decedent before or after 
an alleged gift are not admissable to show lack 
of donative intention but such proof is admiss- 
- able in causes involving joint savings accounts. 
Stiles v. Newschwander 
A donor may make a gift of a partial interest and 
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‘ retain control or dominion to an extent con- 
sonant with the interest he retains; he need only 
surrender control and dominion over the inter- 
est which he gives away. Stiles v. Newschwander 377 

In the absence of proof to the contrary, an account 
in two names, payable to either or survivor, 
evidences a gift to take effect in praesenti. Stiles 
v. Newschwander 
A had B’s name added to her account, with right 
of survivorship, but Bs title was burdened with 

3 a trust in favor of A so long as she lived. Held, 
the gift is good. Stiles v. Newschwander 

A gift to a corporation formed for charitable pur- 
poses is a valid charitable gift. Mills and 
WERING ~ oi divcccdcuncanceceewiscadaadesouatare 

GRAND JURIES 

An indictment need not be read to the members of 
a Grand Jury before it is handed up to the 
court. State v. McFeely 

Sub-committees of a Grand Jury are unknown to the 
law. State v. McFeely 

Indictments must be based only upon evidence ad- 
duced before the Grand Jury in regular sessions. 
State v. McFeely 

HABEAS CORPUS 

The asylum state of a person fleeing the state of 

his conviction has no right to consider the merits 
of his conviction, but only the question of the 
obligation to return the person to the state from 
which he fled. Powell v. Meyer 
habeas corpus proceedings to test the validity 
of extradition, the court has no right to consider 
the merits of the trial resulting “in conviction, 
but only the question of the obligation of the 
asylum state to surrender the person to the 
state from which he fled. In re Cotton 

HUSBAND AND WIFE 

A claim by a wife against her husband for a half 
interest in household goods bought with the 
money of both of them, is not defeated even if 
she has left her husband without cause. Lukas- 
zewics and Lukas 

A wife does not have the right to take her husband’s 

funds without his consent even if she took them 
for necessaries for which he would ordinarily 
be liable. Blain v. Blain 
execution and sale of a wife’s interest in an 
estate by the entirety passes only her right to 
possession, rents and profits for the period of 

the joint lives of both spouses. Zanzonico v. 

Zanzonico 

The right of survivorship of the wife in an estate by 
the entirety is not subject to execution. Zan- 
zonico v. Zanzonico 

The acknowledgment, by a married woman, of an 
agreement to sell land, is no longer a prerequi- 
site to the enforcement of such an agreement in 
equity. Heinig and Smellow 

A contract between husband and wife fixing sepa- 
rate maintenance or alimony is ineffectual to 
control chancery in the exercise of its statutory 
jurisdiction over these subjects, but is evidential 
of what was reasonable when the contract was 
made. Lum and Lum 

Where the statutory remedy for maintenance or ali- 
mony is available to the wife, she must sue on 
the statute and cannot maintain an action on a 
separate maintenance agreernent; but where she 
cannot have the statutory relief, she may sue on 
the contract. Lum and Lum 

Where the wife’s misconduct brings about the disso- 
lution of the marriage, the husband’s common 
law duty to support her ends and without the 
duty to support there can be no obligation to pay 
albmony.. Lamm and EA: co.cc cccccccecccaccvecwes 

Generally a husband’s obligation under an agree- 
ment to support his wife, terminates when he 
obtains a divorce, but this rests upon presumed 
intention of the parties and is not so where the 
facts and contract indicate otherwise Lum and 
Lum 

A decree dismissing a wife’s counterclaim for div- 
orce and alimony has no effect on her subse- 
quent action on a separate maintenance agree- 
ment where the agreement was not mentioned 
and was not in issue. Lum and Lum ........... 

While possession is an indication of title, as between 
husband and wife it is very slight and is not 
sufficient by itself to prove a gift. Able-Old 
Hickory and Polansky 

When a husband transfers real property to his wife 
it will be presumed that he intended a gift or 
voluntary settlement, but such presumption may 
be rebutted by proof leaving no reasonable 
doubt of the intention of the parties. Moses 
and Moses 

A wife’s savings out of her husbands earnings must 
be accounted for unless she can prove a gift or 
establish a settlement. Moses and Moses ...... 

Where a husband continues to occupy a room in the 
household but refuses to supply his wife with 
food, clothing or other necessities, there would 
be in effect an abandonment though there is nox 
actual separation. Rodie v. Rodie 

An abandonment, in the statutory sense, may be ac- 
complished without actual separation. Rodie v. 
Rodie 

A gift by a husband to his wife carries no implied 
condition that it is contingent upon the continu- 
ance of marital concord. Murphy and Murphy .. 

The presumption of gift between husband and wife 
may be defeated only by definite, reliable, con- 
vincing proof of a contrary intent. Murphy and 
Murphy 

The payment by the husband of the consideration 
for a conveyance to him and his wife raises a 
presumption that a gift of her interest was in- 
tended by the husband. Murphy and Murphy .. 

Held, defendant may adequately raise as a defense at 
law, the invalidity of a foreign decree of divorce 
granted to the plaintiff against the defendant. 

, Bowers and Bowers 

INFANTS 

Stipulations and admissions of fact are not author- 
itative as to the determination of an infant’s 
rights. Fidelity and Jameson ............... ae 

A practical construction of a will adopted by the 
adult parties is not peremptory as . the infants. 
Fidelity and Jameson 

An infant may be served with a sacmystan in a civil 
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matter in the same manner in which a competent 
person may be served. Leidy v. Edwards ...... 146 


INHERITANCE TAX 
In the absence of statutory authority, the Director 
has no power to reopen, and solely in conse- 
quence of an erroneous exercise of judgment, to 
revise upward an assessment of inheritance 
taxes previously levied and paid on the same 
assets. Lockwood and Walsh .............+.+. 34 
There is a conspicuous virtue in the policy that gives 
ality to authoritative adjustments of tax. 
Lockwood and Walsh ............cescecceeeees 34 
The Power of the tax administrator to make supple- 
‘ mental increased assessments is a matter within 
the domain of the legislature. Lockwood and 
Walsh 
INJUNCTION 
An injunction pendente lite will be denied where 
complainant's rignts are doubtful. Cahill and 
Lo EA Se ee er eer ee 50 
It is a function of the court to preserve the subject 
matter of the dispute pending an appeal or final 
decision of the cause on the merits. Industrial 
Baectponics ¥. TIAGPCT  o.oo.5 oic.0.0.0:0060 550640000600 63 
The blockading of a man’s place of business works 
an irreparable injury for which the law courts 
afford no adequate remedy, and he may there- 
fore come to Chancery tor an injunction re- 
gardless of whether force or violence is used. 
Phelps Dodge and United ................-... 111 
An injunction pendente lite will not be granted un- 
less the necessity therefor is clearly shown. 
MAREE SURE PR ooo nos sic nse 0050 onesie sie 145 
Foreclosure of a mortgage for a default grounded 
upon failure to pay taxes under the terms of 
the mortgage, will be enjoined where the taxes 
have been paid before the filing of a bill in fore- 
closure. Eisenberg and Plainfield Savings ...... 175 
Where an injunction to restrain a breach of contract 
would operate as a decree for specific perform- 
ance, the jurisdiction exercised is in substance 
the same, and the same general rules apply. 
Potter and Wolff 
Equity will not enforce a contract, even though it 
be good at law, unless it is certain in its terms. 
PRM NRT E UU ADEE 2G ag ans Yo sesh iS sa ls wig Bose 0 Dewi. 175 
An injunction to restrain a breach of contract 
should be denied where it does not appear that 
the remedy at law is insufficient. Potter and 
DUI oe rics biceo ena a OG Sia NG ps Oke een bike Keates: 175 
Injunction pendente lite will not be granted where 
the allegations of the bill and affidavits are 
categorically denied by the defendants. Gillies 
and Pappas Bros. 178 
A preliminary injunction will not be issued unless 
there is an urgent necessity for it. Gillies and 
SEMIDNERESUE Socntscehiebes menace pebaws setae 178 
Where a judgment in dispossession is obtained by 
collusion and fraud, an injunction against its 
enforcement will issue. Boorstein and Boorstein 
Chancery has jurisdiction to issue an appropriate ex 
parte ad interim restraint to preserve the status 
of the business and property of a partnership. 
Se INR EDD Wl ERIE 59 ooo cee op eek w ous Sune eel te 321 
The statute regulating the practice of dentistry was 
passed for the protection of the public and 
confers no such property right on one licensed 
thereunder as will entitle him to an injunction 
against one allegedly practicing without a lic- 
ense. Lipman and Forman .................... 354 
Res adjudicata by a decree in equity is pleadable as 
a defense in an action at law, but the party 
holding the decree may apply to equity and ob- 
tain an injunction restraining the law action. 
Milltown v. New Brunswick ................. 354 
Where an injunction is sought to restrain a threat- 
ened nuisance, the proof must disclose that the 
apprehension is well grounded, that the danger 
is real and immediate, and that the injury is 
material. Lehman and Penick ................ 361 
An injunction will not be granted to restrain a 
lawful business unless a clear case of nuisance 
is established by convincing evidence free from 
contradiction. Lehman and Penick ............ 361 
One who discovers and keeps secret a process of 
manufacture, whether patentable or not, has a 
property right therein which will be protected 
against one who in violation of contract or 
breach of confidence, undertakes to apply it to 
his own use or to disclose it to a third person. 
Puexmir, Inc; and Terman «....4...0.060:0-6:60.00%0.0% 378 
Equity has full jurisdiction to dispense its appropri- 
ate preventive remedy where property rights 
will be irreparably destroyed by reason of acts 
of municipal representatives which are unlaw- 
ful or in excess of authority. Ianella and Pis- 
cataway 
Broadly stated, equity interferes in a pending law 
suit by injunction only where the circumstances 
disclose that it would be against conscience to 
permit a party to proceed in the court of law. 
BAOWETS BNA BOWS oo occcisccicsiccevcwccscnccas 402 
R.S. 2:29-77.1 held constitutional. Westinghouse v. 
SNE cts Kho A SLe Eero saa tasenaaniaait ae 411 
Subsection (K) of RS. 2:29-77.1 (Anti-Injunction 
Act) held constitutional. Westinghouse v. United 411 
Anti-Injunction Act does not deprive equity of the 
power to issue an injunction in labor disputes in 
a proper case but regulates the procedure, scope 
and duration of such injunctive relief. Westing- 
SRS Se OUUTN E o os orsis ars ale euis ies ONS ain swe a. 411 
Picketing, though unaccompanied by violence or 
force, may be coercive. Westinghouse v. United 411 
Held, the restraints against mass picketing were 
proper and legal. Westinghouse v. United...... 411 
INSOLVENCY 
Insolvency denotes a general inability to meet pe- 
cuniary liabilities as they mature, by means of 
either available assets or an honest use of credit. 
Sokol and Fidelity Union .................... 242 
Evidence examined and held that on Aug. 25, 1937 
when respondent depository and creditor de- 
manded and received an assignment of all the 
accounts receivable and formulas owned by the 
corporation, the latter was insolvent. Sokol and 
eS rn a nn 242 
INSURANCE 
If, pending approval of an insurance application, the 
applicant discovers facts which render portions 
of his application no longer true, he should 


1) 
rs 
_ 


° make a full disclosure thereof to the insurer. 
‘Metropolitan Life and Somers ................ 26 
ere policy and application provide insurance 
is not to take effect until delivery of policy and 
payment of premium “during the lifetime and 
continued insurability of the applicant” insurer 
is entitled to rescind policy for failure of in- 
sured to advise of facts developing before de- 
livery of policy which rendered him uninsur- 
able. Metropolitan Life and Somers ........... 26 

Death resulting from a blow struck while the in- 
sured was a participant in a street fight with a 
stranger is not accidental. McNamara v. Metro- 
BON RENO croc Sncce paw cnrceswiteman ens esis rep 159 


Held, on facts, decedent participated in an assault 
and hence under the terms of the policy, the 
beneficiary was not entitled to double indemn- 
ity. McNamara v. Metropolitan Life ........... 159 

Where policy has clause providing that there shall be 
no indemnity for accident occuring during per- 
iod when premium payments are in default, a 
subsequent aceptance and retention of prem- 
iums “subject to policy provisions’, does not 
render the insurer liable for accidental injury 
sustained during the default period. Farrell: v. 
DCIS FUCCHOOTIE 6:00 5:4 6:6'5s0:che' sess win Boia bse Sere ni 169 


An incidental third party beneficiary does not have 
the status of an assured so as to enable him to 
sue on the policy. McMahon v. Alexander Furs 255 

In determining whether third parties are parties for 
whose benefit a contract of insurance was in- 
tended, inquiry must be made into the terms of 
the policy, whether they knew of its existence, 
how the premium was paid, whether they paid 
any portion thereof, etc. McMahon v. Alexander 
Ms diciina ec mre tse hoe e RO eew ae Oe etme Maena ars 255 

A contract between an insured and an insurance 
company agent requiring the payment to a lic- 
ensed broker of a percentage of the commission 
payable on the policy as a condition thereof, 
though the broker rendered no service, is void 
as against public policy. Friedberg v. Siracusa 258 

Action by beneficiary of insurance policy brought 
more than two years after death of insured 
though within two years after discovery of the 
policy is barred by policy provision requiring 
actions thereon to be brought within two years 
after expiration of 90 day claim period. Selden 


i, AIDA — oh: s55.5: 6 dip ore ate cot ooe aie Sreieie 273 
The beneficiary of an accident policy is subject to 
all provisions and limitations of the policy. 
Selden. v..MigifonGlitan: 6. sks cic dew sanecee 273 
INTEREST 


It being the law of New York, where the transac- 
tions took place, that interest upon accounts 
runs only from the date of rendition of bills, it 
was error to direct a verdict for interest in the 
absence of proof of the rendition of bills. Fob- 
RE WS INE o-oo na coin enw dens asa knees 162 

INTERNATIONAL LAW 

A duly recognized consul has the authority and the 
privilege to represent his fellow countrymen in 
our Court of Chancery though there is no treaty 
with his country and he has no specific authoriz- 
ation to act as the‘personal agent of his national. 

LO Conca eee: i CS rr rr a a a 375 
JUDGES 

The Judge of the Orphans’ Court is prohibited from 
appointing as a guardian a corporation in which 
he is a stockholder and an officer. Lommason 
and Washington “Trust <<< cc.scaseviewasnie's. cape oe 202 

JUDGMENTS 

If a judgment in favor of the United States be deter- 
mined to be a lien in an action to quiet title, 
the court may determine the amount due there- 
on and exonerate the land from the lien upon 
tender of payment of the amount adjudged due. 
Van Keuren and United States ................ 154 

The power of the court to order one judgment set 
off against another is an exercise of the equit- 
able jurisdiction of the court and is administer- 
ed in the law courts on equitable principles. 
Atansio v. Silverman .. 

The right to set off a later judgment against an 
earlier one is thoroughly established and is not - 
barred by R.S. 2:26-190. Atanasio v. Silverman 393 

JUDICIAL NOTICE 

State courts will take judicial notice of regulations 

of the O.D.T. Westside Fuel v. Steiker ........ 46 
JURISDICTION 

An administrator may sue at law on cause of action 
founded on contract connected with the estate. 
Spnompson-v. Vanokse « <...5 5.65 sewssiesns eacesaie 18 

A suit for breach of a trust agreement may properly 
be maintained in the law courts. Thompson v. 
WOR SMES na cnsc ns cwasrcaowsee omaen arenes es 18 

Actions under Section 205E of the Emergency Price 
Control Act are not within the jurisdiction of 
our District Courts. Zuest v. Ingra ............ 49 

Jurisdiction of the Court of Chancery depends upon 
the existence of, or a threatened, wrong and the 
absence of an adequate remedy at law. Phelps 
PAC AM OTN sos p wrccionig area w nie cee waie Reta 111 

The District Courts of this State have no jurisdic- 
tion over actions to recover for violation of the 
Emergency Price Control Act. Simone v. Judge 165 

Equitable processes are only available to the party 
who cannot have a full measure of relief at law. 
EiQEe Nil TRRIVENC 5056.6 0.5:5 iv intd Se Sle eemieln ecco 226 

A plaintiff in a law action cannot secure equitable 
intervention on the ground that the defendant 
has some equitable rights which are not cogniz- 
able at law or has indicated a desire to have 
those rights determined. Bolte and ainville .... 226 

A special appearance to challenge jurisdiciion should 
be utilized at the inception of the trial and may 
not go to the extent of cross examining witnesses 
to develop a factual situation. Tomicich v. 

PR DIOIR ss ssiccnice mater cep ateaioner tee ttre Rieti arene 297 

Posting of bail, procuring of an adjournment, and 
cross examination of a witness, though purport- 
edly qualified, constitute a waiver of any lack 
of jurisdiction over the person. Tomicich v. 
TMNIMIOIA og ce aerate Siaieca eine eet ini eee <mare ee ae ee Tate 297 

Recorders court has jurisdiction over the subject 
matter of a charge of driving while under the 
influence of liquor, where there is a complaint 
and warrant regular on their face. Tomicich v. 
TING 6.0.05. sva inca te nininretaksat aaa aetna oleate a wa 297 

The requirement of a proper appraisement of the 
property attached is:a jurisdictional prerequi- 
site, the omission of Which cannot be cured by 


~~ 





the defendant’s appearance in the cause. Shep- 






‘ 

pard v. Philadelphia Record .................. c 
Statutory jurisdictional prerequisites cannot be ~ 

waived, cannot be ccnferred by consent, and the ” whi 






lost by acquiescence. Hudson v. Hoboken ..... ; 
Held, non-pecuniary association of retail liquor 
business is not a “taxpayer or aggrieved person” ~ 
who can appeal to the Commissioner under 
R.S. 33:1-22. Hudson v. Hoboken ............ 
The defense that a deed was procured by fraud is 
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] 
right to object to want of jurisdiction is not 4 P 
‘ 

I 

] 


4 Whe 


an equitable defense cognizable only in the r 
Court of Chancery. Wilkie v. Goehrig ........ ‘ 
Under the Transfer of Causes Act, a case may be Jn c¢ 
transferred from law to equity or vice- versa — } 


only where the court in which it is pending has ~ 


no jurisdiction on the whole case. Wilkie v. { 
Goehrig Ce Ce Ee ee ee ee 3 Whe 
LABOR 
Held, on the facts here present, the agreement 


made in Decembef® and dated as of September 

15 was in effect at the time of the acts com- On 

plained of in November. Brotherhood and Hill 

Eo siniard neo did divide «pale a0 a cad ouae wae as | 
Dismissal of an employee, on a charge denied by 


him, without producing the accuser, held on the In a 
facts, a violation of the collective bargaining 
agreement providing for a fair and impartial in- 
vestigation. Brotherhood and Hill Bus ........ 
In a labor dispute matter the Court will disregard Whe 


corporate entities in order that the rights of the 
parties may receive equitable consideration. 1 
Consolidated v. Dyers ..............ceeeeeeeeee | 
So long as fair and peaceful means are used to an- 
nounce the strike and solicitations of public It is 
support are not accompanied by threats, in- 
timidation or coercion, equity should not in- 
terfere by injunctive restraint. Consolidated 
OUR, 50) iso. eisi awinin ice ies Seip oreraoln bald am areraieres eure 
Picketing becomes unlawful when large numbers of [BEL 
pickets congregate or march in close formation An « 
at entrances to the plant obstructing free pass- , 
age of those who desire to enter. Western Elec- 
tric and Employees Assn. .............-...60- f| 
Exemption of the “Boss Man” Under Section 13 (A) | 
(1) of the Fair Labor Standards Act, by Irving NS 
WEGQMERADEE oso sco cts ss Seas. pa sincniew een eee ne {= Whe 
Paragraph (K) of the anti-injunction act P.L. 1941 | 
P. 27 held unconstitutional since its substance 
and object are not expressed in the title of the 
act. Phelps Dodge and United ................. 1 
PUP UETMO oioreiace-ccvcia oiess lo aieietane, $019 sista sisi cater ea as aaa 45 | 
Section 1-of the anti injunction act, P.L. 1941, P. 27 RS. 
held unconstitutional as being an attempted in- 
terference with the constitutionally guaranteed 
jurisdiction of equity. Phelps Dodge and United ll — 
Reversed 
Sec. 4 of the anti-injunction act requires no more 
than that the employer make a reasonable ef- 
» fort to settle the dispute by either negotiation, 
mediation or arbitration. Phelps Dodge and 
United 
Labor Disputes and Collective Bargaining by David 
MANDIR sa cas cnc aetna ovcgn tae eral alm eee arent Hae a 3 
Formulae for the Settlement of Labor Disputes by Acq 
William: J.. Brennan, dt: 2. <..6cécccssswcaciendueee 14 
Held, on the facts, the wage dispute involved was 
within the provision of the contract requiring 
arbitration of all differences, disputes, com- Stat 
plaints and grievances between the parties and 
arbitration will therefore be ordered under VAC 
R.S. 2:40-12. United v. National Pneumatic .... 2% | Not 
Portal to Portal—An Extended Concept of Hours of 
Work, by Irving Bookstaber .................. 3g 
The right to picket is qualified in that it must be Fail 
peaceful; free from intimidation, coercion, dur- 
ess, fraud or force; and not in violation of any 
law of the state. Westinghouse v. United ...... 4) 
Subsection (K) of R.S. 2:29-77.1 (Anti-Injunction The 
Act) held constitutional. Westinghouse v. United 41 
Anti-Injunction Act does not deprive equity of the 
power to issue an injunction in labor disputes 
in a proper case but regulates the procedure, 
scope and duration of such injunctive relief. 


(MITA 
Prer 


Westinghouse v:. United. «2.05. c.ccecccscsiaeces 4{ALPR 
R.S. 2:29-77.1 held constitutional. Westinghouse v. An 
NE hic sw ikin dahcsiere clic alates oeimee aaa eee 4] 

Held, the restraints against mass picketing were 
proper and legal. Westinghouse v. United ..... 41 


Picketing, though unaccompanied by violence or 
force, may be coercive. Westinghouse v. United 41 The 


LACHES 


One who might otherwise be relieved of a forfeiture Mal 
may forfeit his right by laches. Fox and Twsp. 
GEN oo cc nce ce ck den eee ee = 

Lapse of tifme alone is deemed laches where the Whi 
court cannot feel confident of its ability to 
ascertain the truth now as well as it could when 
the subject matter was recent. Fox and Twsp. 
NE AONE oe oes carci. 2 da ac canes aie eae 

To constitute laches it is not essential that any act- 
ual loss of testimony to the prejudice of the 
other party shall have occurred. Fox and Twsp. 
ERIE i speckle BA wins aren etude eg ere gta 

Delay occasioned while parties are negotiating for 
a mutually satisfactory disposition is not laches. Lea 
Petiter “Ca. VIO. oo 5 5 oo isco ce cow vsinscws 42 


‘ LAn 


LANDLORD AND TENANT 


A notice to terminate a tenancy given before the Mar 
relation of landlord and tenant has begun to 
exist is invalid. Fasso v. Senerchia ........... 

A notice to terminate a.tenancy should be given at 
some time during the period when the tenancy 
is actually in effect. Fasso v. Senerchia ......... 

To relieve against forfeiture, equity will in a proper 
case restrain ejectment proceedings brought by 
a landlord against his tenant for non-payment 
of rent. Paradis Co. and North Hudson ........ 2t ™ 

Equity will restrain ejectment action pendente lite a 
where the action was based on non-payment of 
rent if the rent was tendered by the tenant 
before the action was instituted, and there is 
some question of fact for final hearing. Paradis A 
Co. and North Hudson .....................5. 6a | 

Actions under Section 205E of the Emergency Price é 

Ae RI 
; ® 


A 


Control Act are not within the jurisdiction of 
our District Courts. Zuest v. Ingra ............. 
Irregularities in the endorsement or backing of the 
summons in a dispossess action do not operate 
to defeat or impair the efficacy of the writ. 
Terminal v. Stoicos - 
It is not necessary to serve a demand for possession 


(Continued on next page) 
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after the termination of the tenancy where a 
demand for possession at the expiration of the 
; term has been made. Terminal v. Stoicos ...... 
d the while a tenancy from month to month is not termin- 
; not 4 ated by the death of the tenant and his inter- 
iquor 


est passes to his administrator, this rule does 
not apply, where, as here, the lease limits occu- 


rson pancy to the lessee, and only includes the ten- 
inder ant’s immediate family permissively. Dorfman 
eee § eal RS rcs is races Sigh ara eae eres em oe 
id is | Where a judgment in dispossession is obtained by 

the collusion and fraud, an injunction against its 
vee enforcement will issue. Boorstein and Boorstein 
y be “In counties where several Judicial District Courts 
versa have been provided, dispossess proceedings must 
t has be brought in the court of the district where 
ie v. the premises are situated. Roy v. Hunter ...... 


2 Where landlord by deceit obtains or permits to be 
used an O.P.A. certificate of eviction, he is an- 


ment swerable to the tenant in damages for the im- 
nber proper eviction. Reid v. Brown ................. 
-OM ~ On certiorari to review a judgment for possession, 
Hill the sole question is the sufficiency of the affi- 


¥ davit to confer jurisdiction on the court. Lou- 


i by oe RO ee ee ee ee 
. the In action to dispossess tenant for breach of covenant 
ning an allegation of proper termination of the ten- 
| in- ancy is a jurisdictional prerequisite. Louclair 
aay Se CMMI 06 or caca osu. won. 5,0 orl os 9 ERIE TS Be 
gard Where on the face of the affidavit in a dispossess 
' the action it appears the tenancy was not properly 


terminated, the court lacks jurisdiction to enter 
coos a judgment for possession. Louclair v. Com- 
an- mercial 


tion. 


iblic ‘It is enequitable for a lessee who purchased a mort- 
in- gage covering the leased premises for the pur- 
in- pose of protecting his possession to demand from 
ated his landlord more than he had been required to 
aes, pay for that purpose. Spring and Harrison .. 
s of [BEL 
tion An editor and manager of a newspaper is personally 
ass- liable for a libelous news article if he is in a 
lec- position of control even though he did not see 
_—e the article prior to publication. Faulkner v. 
(A) 7 oT ga ei ee AO a Na REN SS GA HER 
ving NSES 
..+. § "Where an ordinance prohibits a use within a pre- 
1941 scribed distance from a church, the distance 
ince must be measured in a straight line regardless 
the of street lines or usually traveled routes, unless 
_.o. le otherwise specifically provided. Langella v. 
. 4a MRMUMEEI ac oc sco aca ccro dae a aeeaeedccwas 


«ae R.S. 40-52-1E authorizes the exaction of only one 
in- license for both dealing in second hand motor cars 
eed and in parts thereof. Ring v. North Arlington .. 
ited 11 A municipality may require a license for each sep- 


ess 7A arate place of business though they be owned 
lore by the same person. Ring v. North Arlington .. 
ef- MITATIONS 

ion, Premium payments made by a debtor on insurance 
and assigned as collateral for a debt are not pay- 
soe ments on the debt and do not stop the running 
vid of the statute of limitations. Fidelity Union v. 
ats II Gi ooroid vin ae Se siete He Renate heseeeasuns 
by Acquiescence by the debtor in a sale of collateral 
oe ae pledged as security for a debt, is not an act 
was which stops the running of the statute. Fidelity 
ing RARER ME NENOEEIO oon dos ccn:v.0 Soha os eden ene 
m- Statute of limitations runs from due date of note. 
and IRE II oso on .e sc dhs orsle eked we aroeue 

VACY 


. 24 @Notice to the incompetent of an application to ap- 


- of point a guardian for him, is essential. Lomma- 
ae son -and Wasuimgton Trust ..............eccees 
be Failure of the Orphans’ Court to appoint a guardian 
ur- ad litem for an incompetent inea proceeding to 
ny appoint a guardian for him, is a fatal defect. 
Ret Lommason and Washington Trust .............. 
ion The Chancellor may, pursuant to RS. 3:7-46, super- 
ted 41 sede a commission of lunacy and restore the 
the estate of an incompetent if the Chancellor is 
tes satisfied the incompetent is restored to sound 
re, reason and fit to manage his affairs. Lommason 
ief. SE WROMMNOEE: TPEEE oo oo oivccecceewcnseceess 
_., 44ALPRACTICE 
Vv. An award and payment of compensation to an in- 
.. 4 jured employee bars a subsequent action by the 
>re employee against the employer’s physician for 
. 4 alleged negligence in treating the injuries. Hall 
or Wen EM nas a wate cis. dcncilv eae rvs sieeeienensnawee 
ed 41; The Lawyer’s Liability for Alleged Malpractice by 


Charles T. Smalley 


ire Malpractice and Breach of Contract in Medical 
sp. . Pracwce, Wye). WE RAGIN. . «oo. os ccscseceecens 
_, $&NDAMUS 
he Where the zoning ordinance has no application and 
to the building inspector has refused a permit only 
en on the grounds of the zoning ordinance, mand- 
sp. amus will lie without appeal to the board of 
a adjustment. Piaget-Del v. Kulik .............. 
‘t= An application to mould the pleadings so as to 
he } change a peremptory writ of mandamus to an 
sp. alternative writ permitting an appeal is address- 
wa. a ed to the discretion of the court. Piaget-Del 
or se) RM Seiler ene Prey genre ter 
2s, Leave to mould a peremptory writ into an alterna- 
| 42 tive writ permitting an appeal denied on the 
facts. Fiaget-Del v. Kulik ......05.00000s 0s aca 
be Mandamus will issue to enforce a stockholder’s right 
to to the inspection of the corporations books and 
.. fa records. Wyckoff v. Hardware Supply ........ 
at A rule to show cause why a peremptory writ of 
Cy mandamus should not issue will not be granted 
ae unless the applicant presents a prima facie case 
er 4 entitling him to such writ. Hain v. Sweeney .. 
= ‘A peremptory writ of mandamus will not be issued 
ty 4 unless the right thereto is clearly established 
9 _ both factually and legally. Hain v. Sweeney .. 


te “Mandamus will lie to compel a municipality to 
of prosecute condemnation proceedings where it 
nt has taken lands without compensation under a 
is statute giving it the right of condemnation under 
is the eminent domain act. Brown v. Murphy..... 

9 A peremptory writ of mandamus may be allowed 


xe _ directing the issuance of a building permit. By- 

of DR UNMMEIM 53 5 oie cies cn a 700d olde siemens Snes 
s@ARRIED WOMEN 

1e The acknowledgment. by a married woman, of an 

te agreement to sell land, is no longer a prerequi- 

it. site to the enforcement of such an agreement 






12%, in equity. Heinig and Smellow 
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Employee who sustains a reactivation of a dormant 
pre-existing tubercular ‘condition by reason of 
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continual or repeated exposure to atmospheric 
conditions in the course of his work, may have 
his common law remedy. Dawson v. Brooks & 
Co iene savacwutavndeceudacaste 
Employee’s covenant not to take employment with 
competitor held enforceable though there is no 
proof of any “secret” or “confidential” informa 
tion acquired by the employee. Irvington Var- 
i We) Watt SNE cos caeegucccdadereaatete te 97 
In common law action by employee against em- 
ployer, complaint need not demonstrate that 
the remedy is outside the scope of the Com- 
pensation Act. Lentz v. Bound Brook .......... 
The fact that the injury or disease alleged is covered 
by the Compensation Act is a matter of defense 
to be advanced by the defendant. Lentz v. 
MME TR oc c2s vecavdaxeneswacuecacedecdes 
The common law duty of the master is to exercise 
reasonable care to provide proper tools and 
equipment for his servants. Huels v. General 
Electric 
The master’s common law duty to his servant is 
discharged when he supplies tools which are in 
common and ordinary use and are reasonably 
safe and fit for the purposes intended. Huels v. 
General Electric 
The servant assumes the risks ordinarily incident to 
his employment as well as those special dan- 
gers which are obvious to one of ordinary un- 
derstanding. Huels v. General Electric ........ 
Portal to Portal—An Extended Concept of Hours of 
Work by Irving Bookstaber 
MECHANIC'S LIENS 
The backing on a Mechanic’s Notice of Intention is 
not a part of the actual notice. Reitsma v. Ench 421 
MEDICINE 
The term “practice of medicine” as used in the stat- 
utes includes the practice of chiropractic. Med- 
ical Examiners v. Grossman 
MERGER 
Held, the two corporations here involved were not 
organized “for the purpose of carrying on any 
kind of business of the same or a similar nature.” 
Imperial Trust and Magazine Repeating Razor 


corporations which are organized “for the pur- 
pose of carrying on any kind of business of the 
same or a similar nature”. Imperial Trust and 
Magazine Repeating Razor Co. ...............-- 
The legislature can prescribe the terms and con- 
ditions upon which mergers will be permitted. 
Imperial Trust and Magazine Repeating Razor 
MMR, ord an/t ce no dsieneesd a ealnadnac nt aasas 
The power of corporations to merge is not to be im- 
plied and exists only by virtue of plain legisla- 
tive enactment. Imperial Trust and Magazine 
WORE COR. oo occcec one undncwcueacxeddondanes 
MORTGAGES 
The intent of the parties is an essential constituent 
of the delivery of a mortgage and whether re- 
cording constitutes delivery depends upon the 
surrounding circumstances. Brown and Rowland 
The doctrine of estoppel may apply against a mort- 
gagee even where the vendee has constructive 
notice of the title record. Knox and Kaelber .. 71 
Held, on facts, the mortgagee is estopped from en- 
forcing his recorded mortgage by reason of his 
failure to disclose the existance oi the same to 
the vendee. Knox and Kaelber ................. 71 
Foreclosure of a mortgage for a default grounded 
upon failure to pay taxes under the terms of 
the mortgage, will be enjoined where the taxes 
have been paid before the filing of a bill in 
foreclosure. Eisenberg and Piainfield Savings .. 
Where a default in payment of taxes occurs which 
would accelerate the payment of the principal 
of mortgage, such default is neutralized if the 
taxes are paid before a bill for foreclosure is 
filed. Eisenberg and Plainfield Savings Bank .. 
Where a mortgage is exchanged for a deed to the 
same premises, and by express provision of the 
documents there is no merger of the mortgage 
with the title, and the deed is made subject to 
tae mortgage, the grantee cannot question the 
validity of the mortgage. Stohl and Stohi .... 
Mortgage construed and held the payment of $500. 
on principal required to be made on the matur- 
ity date in order to obtain a renewal of the 
mortgage, did not come under the 30 day grace 
clause in the mortgage. Hoboken Bank and 
Clinton Realty iia 6 i eee daar eae ae we ata 
Where mortgage provides 
rent on default, the mortgagee is entitled to 
rents which become due after default, as as- 
signee, and the receiver is entitled to the rents 
which becnme due after his appointment. Ho- 
boken Bar.« and Clinton Realty .............. 
The Judge of the Court of Common Pleas does not 
have power under RS. 2:66-1 et seq. to order 
the cancellation of record of a mortgage where 
the mortgagee appears and denies that the mort- 
gage has been paid. Kaufman v. Samuelson .... 
The payment of a mortgage may be extended by 
parol. Hudson City Savings and Brockhurst .. 
It is inequitable for a lessee who purchased a mort- 
gage covering the leased premises for the pur- 
pose of protecting his possession to demand from 
his landlord more than he had been required to 
pay for that purpose. Spring and Harrison .... 
MUNICIPAL LAW 
Revenue from parking meters is general revenue 
and cannot be made dedicated funds Newark 
v. Local Gov't. 
A municipality may not under the guise of regula- 
tion, lay a license or privilege tax upon the use 
of the streets. Newark v. Local Gov’s 
Ordinance regulating keeping and raising pigs is 
within discretion of municipality and is valid 
if not arbitrary or unreasonable. Brown v. 
EIA PAUR~ 25a ccckcienccunivacdnandaedauauns 31 
A municipality may not waive restrictions imposed 
by it when the land was sold, if such waiver 
would impair the vested cr contractual rights 
of a third party. Ingannamort v. Hackensack .. 
Held, on the facts, the attempted waiver of building 
restrictions would violate the rights of the ad- 
joining land developer, and hence was improper. 
Ingannamort v. Hackensack 
A municipality may lawfully publicize at public 
~" “expense, what its governing body ceives to 
be sound reasons, relating to the essential local 
welfare, for the rejection by the people of the 
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State of proposed amendments to the Constitu- 
tion. City Attairs Committee v. Jersey City ... 
Held, the resolution appropriating funds from the 
“railroad tax litigation” account to pay for 
advertising against the proposed constitutional 
amendments was proper under the budget 
laws as it was within the objects and purposes 
of that account. City Aftairs Committee v. 
SCRE CUR co ocekkctncccocuceanadcvacndasesanes 
3 The rule thet a municipality is not liable for mere 
incidentai diversion ot surtace-water in grading 
and improving streets does not extend to a situa- 
tion where a municipality -by artificial drains di- 
verts suxtace water and casts it, in a body 
large enough to do substantial injury, on land 
where, but for such artificial drains, it would 
not go. Wendel & Sons and Newark 
Mandamus will lie to compel a municipality to 
prosecute condemnation proceedings where it 
has taken lands without compensation under a 
‘statute giving it the right of condemnation 
under the eminent domain act. Brown v. Murphy 201 
Under R.S. 40:5U-1 municipality must award con- 
tract to the lowest responsible bidder. Sand- 
fort v. Atlantic City 
Where, as here, the proofs were such as to justity 
the belief of fair-minded men that a bidder 
would not be able to carry out the contract 
properly if it were awarded to him, the munici- 
pality may determine that he is not a respons- 
ible bidder. Sandfort v. Atlantic City 
Where the legislature, in pursuance of a state wide 
policy has provided for the approval of a state 
agency before condemnation of water supply 
can be had, the courts will not thwart tnat 
policy by permitting condemnation without 
such approval. Grobert v. Passaic Valley 
A city counsel is chosen for an unexpired term 
only, even though that choice is made while he 
is holding over. Janowski \ Garfield 
Certiorari to review the awarding of a municipal 
contract will not lie in favor ot prosecutors who 
have no personal or property interest to be 
specially and immediately affected by the action 
complained of. Kingston v. Trenton 
unsuccessiul bidder cannot obtain certiorari to 
review the action of the city commission in 
rejecting his bid for a municipal contract unless 
he establishes that his bid was lower than that 
accepted by the commission. Kingston v. Trenton 258 
R.S. 40-52-1E authorizes the exactien of only one 
license for both dealing in second hand motor 
cars and in parts thereof. Ring v. North Arl- 
ington 
A municipality may require a license for each sep- 
arate place of business though they be owned 
by the same person. Ring v. North Arlington .. 
A municipality may, under its police power, regu- 
late the hours of business of eating places. Hart 
v. Teaneck 
Any business affected with a public interest is sub- 
ject to regulation under the police power. Hart 
v. Teaneck 
Regulations of hours of business to be valid must 
be reasonable. Hart v. Teaneck 
An ordinance is not discriminatory in the constitu- 
tional sense unless there is an utter lack of basis 
for the classification made thereby. Hart v. 
NCUNGON.  cesiacincasace So dsaaveeusvecuaceaumees 
Neither an ordinance nor a resolution of an ap- 
propriate board adopted thereunder can be at- 
tacked collaterally. Bryan v. Fromm 
The governing body of a borough has no power to 
make an appointment for a term greater or less 
than that provided by the statute empowering 
the appointment, and any appointment so made 
is a nullity. State v. Linke 
The sole right of action against a county for alleged 
negligence in regard to a bridge arises under 
R.S. 27:19-10, which only imposes a duty to 
construct a bridge in a reasonably safe condition 
for ordinary public travel. Monaco v. Comfort 
Bus Line 
In providing curbs and railings on a bridge, duty on 
county is to use that care necessary to make 
ordinary travel reasonably safe. Monaco ete. 
v. Comfort Bus Line 
There is no obligation on a county to construct a 
barrier on its bridges sufficiently strong to pre- 
vent extraordinary accidents, such as that oc- 
curing here where the bus turned off the road- 
way. Monaco etc. v. Comfort Bus Line 
Ordinances adopted by the governing body are pre- 
sumed to be valid. Plass v. Bloomfield 
Equity has full jurisdiction to dispense its appropri- 
ate preventive remedy where property rights 
will be irreparably destroyed by reason of acts 
of municipal representatives which are un- 
lawful or in excess of authority. lanella and 
Piscataway 
ordinance which delegates any powers to the 
governing authority or other officers must set 
up norms or standards to guide the exercise of 
the power. Ritter Co. v. Bridgeton 
The fixing of a special water rate for large indusirial 
users is not discriminatory. Ritter Co. v. 
RNR, ooo ccc ud dances een dae euaeeee ie 
NEGLIGENCE 
Plaintiff, a patron in a self service food store was 
injured by cans falling from a counter; held, on 
the evidence, the question of negligence was 
properly submitted to the jury. Leone v. Safe- 
way Stores 
A proprietor is liable to a social guest for injuries 
resulting from his active negligence or from a 
“trap” in the premises. Lordi v. Spiotta ........ 41 
Held, act of proprietor in improperly closing gas 
valve so that a quantity of gas accumulated 
which subsequently exploded injuring a social 
, guest, held to be active negligence for which 
the proprietor is liable to the guest. Lordi 
v. Spiotta 
Charge by court that plaintiff says she fell on a floor 
which was “unusually” slippery held error 
where neither the complaint nor the witnesses 
used that term. Blessing v. Goodman .......... 


Where theatre patron goes beyond railing to. cross 
theatre and thereby falls into ofehestra pit, he 


(Continued on next page} 


106 


162 


| 


ee ee 


290 


301 


334 


340 


340 


421 


421 


ee ee 


47 












Page Eight 1946 Annual Index 





has gone beyond the invitation and was not an 
invitee at the time of the injury. Silberman v. 
Stanley Company 
Held, on facts, non suit entered in action by theatre 
patrons for injuries suffered in falling into or- 
chestra pit while proceeding across the front of 
the theatre in the dark, was proper. Silberman 
v. Stanley Company 
There is no special duty on the part of a landowner 
with respect to a tree on his property unless he 
or his predecessor in title is responsible for the 
tree. Walton v. Abrams 


The mere scintilla of evidence rule does not apply in 
this state. Hart v. New York Sash 


The application of the sudden emergency doctrine 
must be predicated upon negligence and it ap- 
plies only to the conduct of a plaintiff with re- 
spect to the question of his contributory negli- 
gence. Hart v. New York Sash 

Held, on the facts herein, the duty of the defendant 
R. R. was limited to giving the statutory cross- 
ing signals provided in R.S. 98:12-57. Mente 
Bros. v. Pitney 

A traveler has no right to assume there is a flag- 
man at a R. R. crossing unless there is a sign 
posted so stating. Mente Bros. v. Pitney 

The mere fact that there was a flagman present at 
the R. R. crossing at certain times does not give 
a traveler the right to assume he is there at 
other times. Mente Bros. v. Pitney 

The abutting owner, is under no obligation to the 
public to keep in repair the sidewalk in front 
of his property. Zemetra v. Fenchel Realty .... 

Wild grass and weeds growing in the crevices of a 
sidewalk, which were neither planted, cut or 
otherwise attended to, is not a nuisance for 
which the owner is liable to a pedestrian who 
was tripped thereby. Zemetra v. Fenchel Realty 

The use of explosives in blasting, provided reason- 
able care is exercised, is lawful and damage re- 
sulting from concussion thereby produced is 
damnum absque injuria. Chandler v. Bound 
Brook 

The presumption of negligence raised by the doc- 
trine of res ipsa loquitur may be rebutted by 
showing that reasonable care was in fact used. 
Chandler vy. Bound Brook. .o.o.o:656ce0sc0 se ccses 

Plaintiff sued for damage to building allegedly 
caused by defendant’s blasting and relied on 
res ipsa loquitur doctrine; defendant produced 
uncontradicted proof of use of reasonable care; 
Held, verdict for plaintiff was actuated by bias, 
prejudice and mistake. Chandler v. Bound Brook 2 

In providing curbs and railings on a bridge, duty on 
county is to use that care necessary to make 
ordinary travel reasonably safe. Monaco v. 
ROseMIDNS MRIS BE oF sor ca piss owmeie wien sisi 0s 

The sole right of action against a county for alleged 
negligence in regard to a bridge arises under 
RS. 27:19-10, which only imposes a duty to 
construct a bridge in a reasonably safe condi- 
tion for ordinary public travel. Monaco v. Com- 
fort Bus Line 

There is no obligation on a county to construct a 
barrier on its bridges sufficiently strong to pre- 
vent extraordinary accidents, such as that oc- 
curing here where the bus turned off the road- 
way. Monaco v. Comfort Bus Lines 

Bus turned off bridge and plunged across curb and 
through guard rail into river, held the fact that 
the curbing and rail were below standard speci- 
fications was not a proximate cause of the acci- 
dent but a fortuitous circumstance. Monaco 
v. Comfort Bus Line 

Liability in negligence attaches only for want of 
proper care but in nuisance liability attaches 
regardless of the degree of care exercised. Mon- 
aco v. Comfort Bus Line 

Held, failure of pool owner to have lifeguard on 
duty in accordance with the general practice, 
presented a jury question under the proofs in 
this case. Ross v. The Breakers 

Failure of a driver of an automobile to make ob- 
servations before entering an intersection is 
evidence of negligence. Berkowitz v. Fishman 

NEGOTIABLE INSTRUMENTS 

The defense of forgery is available against a holder 
in due course. C. I. T. v. Di Bona 

The defense that the signature of the maker was 
procured by fraud of the payee or his agent is 
not available against a holder in due course. 
C. I. T. v. Di Bona 

A negotiable instrument is enforceable in the hands 
of a holder in due course though it is grounded 
in an illegal transaction or the consideration is 
illegal or contrary to public policy. Modern In- 
dustrial Bank v. Taub 

Mere illegality or contravention of public policy 
does not void a negotiable instrument unless 
the statute so ordains in unambiguous language. 
Modern Industrial Bank v. Taub 

A note given to an unlicensed real estate broker as 
commission for a sale is enforceable by a holder 
in due course. Mcdern Industrial Bank v. Taub 

The intent of the parties is an essential element of 
of an absolute delivery. Modern Industrial Bank 
v. Taub 

When a plaintiff in a suit upon a promisory note 
proves the note and introduces it in evidence, 
he establishes a prima facie case, and in the 
absence of any contradictory evidence by de- 
fendant, a directed verdict in plaintiff's favor 
is proper. Ridgway v. Ridgway 

NON SUIT 

On motion for non suit addressed to the opening and 
complaint the defendant admits everything well 
pleaded and every reasonable inference there 
from. Thompson v. Van Hise 

On a motion to non suit the court must accept as 
true all the facts and inferences to be deduced 
therefrom as presented by the plaintiff. Adams 
Press v. Breeze Corp. 

NOTES ' 

Statute of limitations runs from due date of note. 

Braun v. Fassnacht 
NOTICE 

Notice to one partner is notice to all.. Wilson v. 
TPAIGID. canisacsccccccces 60405 0es6eneereesaaeiee 

Notice to an attorney is not notice to his 
unless the knowledge of the attorney is acquired 
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: while acting for his client and has relation to 
tr the subject matter of the agency. Continental 
Vo OIOIEL  ciy's siciveseeaca seiroasiesioedeesnewescusee 322 
NUISANCE 


The abutting owner is under no obligation to the 
public to keep in repair the sidewalk in front of 
his property. Zemetra v. Fenchel Realty 

Wild grass and weeds growing in the crevices of a 
sidewalk, which were neither planted, cut or 
otherwise attended to, is not a nuisance for 
which the owner is liable to a pedestrian who 
was tripped thereby. Zemetra v. Fenchel Realty 

Liability in negligence attaches only for want of 
proper care but in nuisance liability attaches 
regardless of the degree of care exercised. Mon- 
aco v. Comfort Bus Line 

An injunction will not be granted to restrain a law- 
ful business unless a clear case of nuisance is 
established by convincing evidence free from 
contradiction. Lehman and Penick 

Where an injunction is sought to restrain a threat- 
ened nuisance, the proof must disclose that the 
apprehension is well grounded, that the danger 
is real and immediate, and that the injury is 
material. Lehman and Penick 

ORPHANS’ COURT PRACTICE 

Failure of the Orphans’ Court to appoint a guardian 
ad litem for an incompetent in a proceeding to 
appoint a guardian ter him, is a fatal defect. 
Lommason and Washington Trust 

The Judge of the Orphans’ Court is prohibited from 
appointing as a guardian a corporation in which 
he is a stockholder and an officer. Lommason 


234 


361 


202 


pd Washinton TUS cn ios secs cme dipace cone denis 202 
Notice to the incompetent of an application to ap- 

point a guardian tor him, is essential. Lomma- 

son and Washington Trust .................... 202 


PARENT AND CHILD 
A minor adopted child is entitled to distribution on 
the death of the adopting parents as if born to 
them in lawful wedlock, and is their next of kin. 
Commercial Trust and Adelung 
PARTICULARS 
A defendant is not entitled to particulars as to the 
names and addresses of the persons to whom he 
is charged with having uttered slanderous 
statements concerning the plaintiff, since this is 
seeking the names of witnesses. Van Riper v. 
Tumulty 
vIt is not the function of particulars to acquaint the 
defendant with the legal principles upon which 
the plaintiff will rely. Harper v. Atlantic City .. 
Particulars may be demanded as to an essential 
element of the cause of action but not as to the 
precise evidence thereof. Harper v. Atlantic City 
Demand for particulars may not be used to secure 
information upon which to base affirmative de- 
fenses, or which the plaintiff may intend to use 
in rebuttal of affirmative defenses. Harper v. 
Atlantic City 
A demand for particulars as to special damages is 
proper if special damages are alleged or claimed. 
WER GRRDET V2 GaRIIO o6s.0caiew an sven sie onus os 
In cases alleging a conspiracy, a demand for the 
names of the alleged conspirators is proper 
though some of them may be witnesses. Van 
Riper v. Hansen 
PARTIES 
Where the decree might affect the amount of in- 
heritance tax payable, an agent of the State is a 
proper though not a necessary party. Abruzzese 
and Oestrich 
While the State is not suable without its consent, 
yet in cases where the interests of the State are 
only incidentally concerned, an agent of the 
State may be made a party defendant. Abruz- 
zese and Oestrich 
The United States may be joined as a defendant in 
a bill to quiet title and the validity and extent 
of any claim or lien it may have on complain- 
ant’s land may be determined. Van Keuren and 
United States 
PARTITION 
The power of equity to appoint a receiver pendente 
lite in a partition suit has been long recognized 
and affirmed. Smith and Smith 
Receivers in partition suits will ordinarily be ap- 
pointed where the tenant in possession is com- 
mitting waste, has excluded the co-tenant from 
possession of his share of the property, has re- 
fused to furnish an accounting and is evidently 
appropriating the income to his own use, or is 
guilty of conduct justifying the apprehension 
of imminent and irreparable injury to the co- 
tenant. Smith and Smith 
The power to appoint a receiver in partition actions 
is cautiously exercised particularly where the 
application rests merely on the existence of a 
belligerent relationship between the co-tenants. 
Smith and Smith 
The question of the propriety of actual partition or 
of a sale in lieu thereof is referable to a special 
master for his report and advice. Zolezzi and 
Tarantola 
PARTNERSHIP 
Notice to one partner is notice to all. Wilson, et al 
v. D’Aloia 
While chancery has jurisdiction to appoint ex parte 
a temporary receiver of partnership assets in 
cases of great emergency, the appointment in 
cases that are not of grave emergency should, 
with certain exceptions, be made on notice to 
the party to be affected. Hamilton v. Hood .... 
RS. 42:4-7 providing for appointment of a temporary 
receiver of partnership assets is merely declar- 
atory of the theretofore existing law. Hamilton 
v. Hood 
Chancery has jurisdiction to issue an appropriate 
ex parte ad interim restraint to preserve the 
status of the business and property of a partner- 
ship. Hamilton v.° Hood 
PENSIONS 
A public employee is not entitled to a pension while 
he is receiving payments for disability under 
the Workmen’s Compensation Act. DeLorenzo 
v. Newark 
Under the statute, a county employee is only en- 
titled to the disability pension if his injury in- 
capacitates him from performing reasonably the 
duties of, his particular employment. Meehan v. 
County : 
There.is nothing in R.S. 43:10-51 requiring a finding 
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by the examining physicians that the employee’s 
disability is either directly or indirectly related 


to the services he performed. Wrocklage v. 

Bergen 

Under 3 S. 43:10-4 the test is whether the disability 

suffered permanently incapacitates the county 

employee from reasonably 

of his position. Meehan v. 
PERSONAL PROPERTY 


A building may remain personalty and title may re- 
pose in one other than the landowner, if that 
was the intention of the parties when the build- 
ing was erected. East Orange v. Joshua Hendy 


Iron Works 


The determining factor in deciding whether “prop- 
erty constructed on or affixed to realty is real 
property or personal property, is the intention o/ 


the parties. East Orange v. Joshua Hendy Iron 
Works 
When title to personal property is put in the names 
of husband and wife, or the survivor, a joint 
tenancy is created and upon the death of one 
the survivor becomes entitled to the whole 
Able-Old Hickory and Polansky 
When title to personal property is placed in husband 


and wife, without more, they hold as tenants in 


common. Able-Old Hickory and Polansky ... 
Equity will not decree specific performance of a 
contract for the sale of personal property unless 
the remedy at law is inadequate because of the 
peculiar features of the contract or the peculiar 
nature of the property 
Zubalsky 
An automobile is not, even under present conditions 


a unique chattel for which specific performance 


will be granted. Kirsch and Zubalsky 


PLEADING 
An amendment may change the allegations as to the 
manner of the happening of the accident and the 
manner of the breach of the defendant’s duty 
without necessarily setting up a new cause of 
action. Jchnson v. Schalk 
Held, on facts here, proposed amendment as to what 
occasioned the fall, does not set up a new cause 

of action since both complaints charge negli- 
gence in construction and maintenance. John- 
son v. Schalk 


The rules of the Supreme Court regulate pleadings 
at law unless the matter is covered in statutory 
provisions. Willis v. Shore Yellow Cab 

In complaint against a corporation based on negli- 
gence, failure to allege the acts were done by 
an agent of the corporation in the course of his 
employment is not a fatal defect. Willis v. 
Shore VelloweGar: 6. ncc.naacceaee asa sauaceus 

The fact that the injury or disease alleged is covered 
by the Compensation Act is a inatter of defense 
to be advanced by the defendant. Lentz v. 
Bound LOO. v6.cks diss savass cease sade esoasiacies 

In common law action by employee against em- 
ployer, complaint need not demonstrate that the 


remedy is outside the scope of the Compensa- 


tion Act. Lentz v. Bound Brook ................ 

- A complaint which alleges, in effect, that either the 
defendant or some disconnected third party is 
responsible 
Abrams, et als 
Where state of demand counts upon a note fully and 
completely identified, a purported copy thereof 


annexed to the state of demand is mere sur- 


plusage. Braun v. Fassnacht 
All pleadings must contain a plain and concise state- 
ment of the issuable facts on which the pleader 
relies, and if the pleading is insufficient, the 


court may order a fuller and more particular 


statement. Friedberg v. Siracusa Company .... 
When an amendment of pleadings opens a new 
ground of liability or defense not before sug- 
gested, a due regard for the rights of the other 
party requires that he should have reasonable 
opportunity to meet the new matter. Ditmars v. 
Grand Stores 
Amendment of State of Demand substituting a new 
cause of action without notice or opportunity to 
enter a defense thereto, is reversible error. Dit- 
mars v. Grand Stores 
The backing on a Mechanic’s Notice of Intention is 
not a part of the actual notice. Reitma v. Ench 
PLEDGES 
A bona fide :pledgee of stock is not required to re- 
duce the claim to judgment in order to preserve 
a lien in the pledged property. Baker v. Jos- 
ephson 
POWERS OF APPOINTMENT 
Under a power containing no words of exclusion, 
the property must be so distributed that all the 
objects shall have some portion of it, and the 
exclusion of any member of the designated class 
in making the appointments invalidates the at- 
tempted exercise of the power. Hopkins and 
Dimock 
A power is non-exclusive when no right of selection 
among the objects or of exclusion of any of 
them is given to the donee. Hopkins and Dimock 
A power is exclusive when there is granted to the 
donee the right to appoint to any of the desig- 
nated objects to the exclusion of others. Hopkins 
and Dimock 
New Jersey does not recognize the so-called rule of 
partial validity of exercises of powers. Hopkins 
and Dimock 
PRACTICE 
The granting of the right to reopen a party’s case 
after he has rested is in the discretion of the 
court. State v. Hubschman 
It is in the court’s discretion to determine whether 
leading questions should be permitted to be 
asked of a witness. State v. Hubschman ........ 
On motion for non suit addressed to the opening and 
complaint the defendant admits everything well 
pleaded and every reasonable inference there- 
from. Thompson v. Van Hise 
No one shall be both judge and witness at the same 
trial Drozdowski v. Sayreville 
The court will not revise, much less overturn, a 
decision made by it upon a matter which was 
directly presented for its determination, except 
upon the fullest conviction that it was erroneous. 
Fraser v. Board of- Education 
Under Supreme Court Rule 129 the allowance of a 
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> 
= a 4 rule for new trial is a bar against an appeal by 
elate the party obtaining the rule to show cause, ex- 
ge v cept on ;oints expressly reserved therein. Bor- 
‘bility ino v. Jersey Coast News ..................000- 
coon There the record on appeal does not exhibit a spec- 
duties i ific reservation of points in a rule for a new 
alae 2 trial, it is presumed that the rule was granted 
4 without reservation. Borino v. Jersey Coast News 
The -rule that an unfavorable inference may be 
fa ' drawn from the non-production of witnesses 
tat “= whose absence is not explained, does not apply 
en > unless it appears that their testimony would be 


3 superior and is comparatively important. Bre- 
heny v. Essex 
‘ harge by court that plaintiff says she fell on a 


floor which was “unusually” slippery held error 


on - where neither the complaint nor the witnesses 
— ; used that term. Blessing .v. Goodman .......... 
*+**+ EA motion for directed verdict is in effect a demurrer; 
— it admits as true all evidence or that which 
ee stands as evidence, which supports the view of 
hole the party against whom it is made. Potts v. 
| IIE or f00 do a Sa evioe' no's. die nee eae 
--++. 494 motion for directed verdict made on the opening 
band admits the facts alleged in the opening.. Potts 
Ms in i, NN sas. 50/5, waa lio ovale nernipencaiace-asioa 
is * Where motion for directed verdic ct is made on the 
- : opening, the court upon denying the motion may 
ra properly award a judgment to the other party. 
: : ¢@ NE, MRE oo 50 ov a dec oun wa tewees 
os A motion for directed verdict on the opening carries 
ae the assumption that the movant has no evidence, 
iaaie and permission to offer evidence after the mo- 
nein tion is denied is at discretion. Potts v. Bridge- 
ee Tr eT eT Tree ree Te Tee Te Teer eee ee 
alee The court is not obliged to prognosticaie as to the 
type of evidence to be offered nor to determine 

> the the admissibility of evidence in advance of its 
1 the submission. Potts v. Bidgewater .............. 


duty ‘The Supreme Court has power to recall its re- 





se 0 mititur in order to correct its judgment with 
oo respect to the allowance of costs where such 
what judgment has been entered as the result of 
ause misapprehension. Friedman v. National! Casualty 
egli- Supreme Court may dissolve an ad interim restraint 
onn- contained in an order to show cause where 
+ such restraint is a bar to the orderly huis enta- 
lings tion of the issue on the merits. Scha . Ramsey 
tory ‘Where defendant admits there is something 3 duc e, the 
oe court will not reopen a default judgment so as 
>gli- to enable the defendant to plead the statute of 
» by limitations. Continental Purchasing v. Donnen- 
* his Oe RR eee ee ee ee 
; v. Where judgment has been entered by default and 
as the amount due is later dispuied, the court may 
pred order an assessment of damages in open court 
onse and thereafter modify the judgment accordingly. 
ce AR Continental Purchasing v. Donnenworth ...... 
One, A directed verdict may not be given if, on the evi- 
em- dence, reasonable men could have differed. 
the Dawson v. Brooks & Company .............. 
1sa- Court may grant amendment setting up a different 
... cause of action when it is necessary to prevent 
the a failure of justice Ditmars v. Grand Stores .... 


is a State Agency 


y is ‘The Port of New York Authority 
its consent. 


and is immune from suit without 
ae Sullivan v. Port 
and  ™upreme Court will not recall or modify its previous 


aR: decisions unless there is some material differ- 
ur ence in the factual situation. Finn v. Clifton .... 
yuethe drawing and filing of a postea cannot be con- 

dy strued as a waiver of the right to apply for a 
der new trial. McHugh v. Soffer ................... 
the A new trial as to damages only, will not be granted 
ilar unless the verdict clearly evinces that it was the 
_.. 2a result of mistake, partiality, prejudice or pas- 
ew SED. MABERIOE VV. GOMER 6 5 oicis'c sa caseciinnacs agian 
ug- Proposed New Rules and Changes in Existing Rules 
Ban Recomended by Advisory Committee on Rules 
mn of the New Jersey Supreme Court ............. 
sy. Trial court will not relax the rule requiring an affi- 
_. 3 davit of merits, where the failure of the defend- 
ia ant to file same in time w as due to his own neg- 
Pte ligence in failing to read the demand endorsed 
it~ on the summons. Orifice v. Ayvad ............ 
3, }Presentation of facts necessary on a motion not of 
course must be by depositions taken on notice 
fe fe | and not by ex parte affidavits. Orifice v. Ayvad 
A general exception to the charge is of no avail if 

any part of the charge is proper. Shaffer v. 

Ai Rear es oes oars crisis aa na siecnace ae ee een 
rvé As simple enumeration of the requests to charge 
S- = to which exception is desired is not sufficient to 
ae make them specific exceptions. Shaffer v. Gal- 
TAMIR I oe Ai craic in are vss SRR US Ree 

on, An exception to the charge in a civil case must point 
he out the specific objection leveled against the 
he charge. Shaffer v. Gallagher ................... 
aSS On appeal, the parties will be bound by the theory 
at- upon which the case was tried below if they 
nd acquiesced therein. Shaffer v. Gallagher ...... 


a motion to non suit the court must accept as 


on true all the facts and inferences to be deduced 
of « therefrom as presented by the plaintiff. Adams 
ck 2% Press v. Breeze Corp. ...... Pere ror ree 
he hen a plaintiff in a suit upon a promisory note 
g- proves the note and introduces it in evidence, he 
ns establishes a prima* facie case, and in the ab- 
oe sence of any contradictory evidence by defend- 
of ant, a directed verdict in plaintiff's favor is 
ns proper. Ridgway v. Ridgway ................-- 


-- ; have a default judgment opened the defendant 
must show surprise and a meritorious defense. 

se » William v. Weigel 
he i There defendant after being served with process 
: © did not act with the care and prudence of an 
ordinary man and thereby permitted judgment 


ee by default to be entered there is no showing 
03 of legal surprise sufficient to warrant opening 
d the default. William v. Weigel ................ 
1 A demurrer admits the facts well pleaded and is not 
>= the proper channel for alleging or avering any 


facts. Brown v. Murphy 
non suit granted because of variance between 
original note and unnecessary copy attached to 
state of demand held erroneous. especially where 


c) 


aS snecification of defenses mzekes no mention 
ot thereof. Braun v. Fassnacht ................- 
a JInless a defense to a cause of action clearly ap- 


i pears to be invalid, it will not be stricken out 

a before final hearing. Lynch and Laytham .. 

An exception to the charge taken after the jury has 
returned its verdict and been discharged comes 
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too late to preserve the alleged error as a 
ground of appeal. Salvato v. N. J. Asphalt . cae oan 
The absence of a trial counsel during the jury’s de- 
liberations does not curtail the judge’s right to * 
give further instructions in open court as the 
occasion may demand, and does not extend the 
time for taking an exception to such supple- 
mental charge. Salvato v. N. J. Asphalt 
Where verdict is manifestly a result of mistake, 
grossly excessive, or the result of bias and pre- 
judice, it is an abuse of discretion to deny either 
a new trial or a reduction of the verdict. Salvato 
v. N. J. Asphalt 
A Circuit Court Judge sitting as a Supreme Court 
Commissioner has authority to open default 
judgments in Supreme Court issues and a judg- 
ment of non pros en‘ered for failure to file a 
reply is such a dail judgment. Trenton v. ’ 
Hamid Realty 
Payment and release are matters of affirmative de- 
fense and do not form the basis of a motion to 
strike the complaint as sham. McMahon v. 
PAE Es ae wae 0b c ccdugasavansexasnndus 
A motion to strike a complaint as frivolous will not 
be granted unless it clearly appears to be so on 
the facts alleged in the complaint. McMahon 
V- BICNBES WRG oes ioicdcnvidaddie wontads tawwuye 
Where on the face of the complaint it appears that 
the contract sued on is illegal, objection may be 
made by motion to strike. Freidberg v. Siracusa 
Company 
Essex Bar Report on Proposed Supreme Court Rules 
NINE cc iucuccncendeaseax’ AevNdedoeds Sheddsé eee 
A circuit court judge sitting as a supreme court 
commissioner has no authority to determine the 
legality of an order to hold to bail, under 
R.S. 2:27-77, in a cause pending in the Supreme 
Court. Davis v. Thompson 
Where the verdict is so clearly against the weight of 
of the evidence as to give rise to an inference 
that it is the result of passion mistake, or preju- 
a new trial should be awarded. Gilbert v. 


dice, 
Lahn 

A new trial limited to damages will be granted only 
where the error which resulted in the excessive 

or inadequate damages did not affect the other 
issues. Gilbert v. Lahn 

It is in the court’s discretion to determine whether 
an error in the verdict is separable from the 
other questions and issues involved in the cause, 

as required by Supreme Court Rule 131. Gilbert 
Re icky cso ane ces adccc at Caves enor ea 

In a trial without a jury the “direction of a verdict 
for defendant” while technically anomalous, is 

in effect an adjudication that there is no evi- 
dence to support the plaintiff’s claim, and con- 
sequently erroneous where there is such evi- 
dence. Miller v. Baalfour 
Where the particular circumstances reasonably give 
rise to conflicting inferences as to testimonial 
trustworthiness, the evidence is not conclusive 
merely because it is uncontradicted by direct 
testimony. Ravitz v. Chirelstein ................ 
The question of “reasonable value” for services 
rendered is for the jury though the expert 
opinion evidence be uncontradicted. Ravitz v. 
MRR iF wre imc ears Saw aa a 
Held, direction of verdict on uncontradicted evi- 
dence was improper under the circumstances 
disclosed because the question of the credibility 
of the evidence was for the jury. Ravitz v. 
CHORNCIO. Scio sieves rccavccdanestecersdeacaen 
common law the issue of coverture between 
plaintiff and defendant was properly projected 
by a plea in bar. Bowers and Bowers 
Objections which under the former practice at law 
constituted dilatory pleas, may now be pre- 

sented by motion. Bowers and Bowers 
Proposed Revision of Rules of the Supreme Court 
Relating to Prerogative Writs 

The law prevailing at the time of the decision of a 
matter by an appellate court governs and not 

the law prevailing at the time the question was 
determined by the court below. Westinghouse 

v. United 
PRICE-CONTROL 
Actions under Section 205E of the Emergency Price 
Control Act are not within the jurisdiction of 

our District Courts. Zuest v. Ingra 
Actions under 205E of the Emergency Price Control 
Act are suits to recover a penalty. Zuest v. 

Ingra 

Since rent ceiling violation suits are suits for a 
penalty, direct authority of the agent fixing and 
collecting rent must be shown. Zuest v. Ingra... 

The District Courts of this State have no jurisdiction 
over actions to recover for violation of the 
Emergency ~Price Control Act. Simone v. 


362 


378 


At 





49 


49 


49 


165 


The taking of fingerprints and photographs of ac- 
cused persons before trial and conviction does 
not violate any constitutional right. McGovern 
v. Van Riper 

PRIVILEGE 

An assistant prosecutor is immune from liability for 
any statements made in the course of his duty, 
though wilful and malicious and though they 
concern persons who are strangers. Rogers v. 
Mitchell 

PROCESS 

Service of the subpoena in a Chancery action may 
be made on the registered aggpt of a corpor- 
ation. Township of Morris and Washington 
Heights Development CE: hs catonweedeneaedes 

Service of a summons in the District Court by leav- 
ing with a member of defendant’s family at his 
fixed place of residence is sufficient service 
though that be not his usual place of abode at 
the time. Leidy v. Edwards 

An infant may be served with a summons in a civil 
matter in the same manner in which a compe- 
tent person may be served. Leidy v. Edwards... 

QUIET TITLE 

If a judgment in favor of the United States be de- 
termined to be a lien in an action to quiet title, 
the court may determine the amount due there- 
on and exonerate the land from the lien upon 
tender of payment of the amount adjudged due. 
Van Keuren and United States ............ .... 154 

The United States may be joined*as a defendant in 
a bill to quiet title and the validity and extent 
of any claim or lien it may have on complain- 
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ant’s land may be determined. Van Keuren and 
United States 
RAILROADS 
Held, on the facts herein, the duty of the defendant 
R. R. was limited to giving the statutory crossing 
signals provided in R. S. 98:12-57. Mente Bros. 
v. Pitney 
The mere fact that there was a flagman present at 
the R. R. crossing at certain times does not give 
4 a traveler the right to assume he is there at 
other times. Mente Bros. v. Pitney 
A traveler has no right to assume there is a flag- 
man at a R. R. crossing unless there is a sign 
posted so stating. Mente Bros. v. Pitney 


REAL ESTATE BROKERS 
Where a real estate broker, pursuant to a written 
contract with the owner, has secured a pur- 
chaser on terms prescribed by the owner, he is 
entitled to the stipulated commission notwith- 
standing the fact that the seller’s wife did not 
join in the contract. Womersley v. Nicosia .... 
REAL PROPERTY 
A vendor’s lien upon realty will not be declared 
where the realty together with personalty is 
sold in one transaction for a gross amount in 
which the considerations for the real and per- 
sonal property are indistinguishably blended. 
Delaney and Spock 
Where there are coincident sales of realty and per- 
sonalty, but it was agreed that a definite 
price should be paid for the realty separately, a 
vendor’s lien upon the realty for the price of its 
purchase will not be denied merely because of 
the concurrence of the two sales. Delaney and 
Spock 
Where A pursuant to a license from B, erects and 
uses property on the lands of B as his own, the 
inference is that the land used is to be left as 
found and the property placed thereon shall 
remain the property of A and be removable as 
such. Forbes and Forbes 
Section 1 of the Statute of Frauds recognizes that 
an interest in real estate may be created by 
parol, but provides such interest shall have the 
effect only of an estate at will. Forbes and 
Forbes 
A license in real estate may be created by parol. 
Forbes and Forbes 
Notwithstanding technical errors in the description 
in the contract, held, that the land was suf- 
ficiently identified in the contract to bind the 
purchaser to complete his purchase. McKinney 
and Muir: 
Courses and distances are controlled by fixed mon- 
uments. McKinney and Muir 
Though deed tendered ran the first course 10 ft 
less than contract description, specific perform- 
ance decreed because this was in fact the prop- 
erty the defendant agreed to buy. McKinney 
and Muir 
Slight encroachments on adjoining property easy to 
remove, do not make a title defective so as to 
justify recovery of deposit money under a con- 
tract for the sale of real estate as provided for 
in R.S. 2:45-1. Goldberg v. Cohen 
The right of survivorship of the wife in an estate 
by the entirety is not subject to execution. 
Zanzonico v. Zanzonico 
execution and sale of ‘a wife’s interest in an 
estate by the entirety passes only her right to 
possession, rents and profits for the period of 
the joint lives of both spouses. Zanzonico v. 
Zanzonico 
The rule that mere incidental diversion of surface- 
water by a municipality in grading and im- 
proving streets does not cause an injury for 
which redress may be had, does not extend to a 
situation where a municipality by artificial 
drains diverts surface water and casts it, in a 
body large enough to do substantial injury, on 
land where, but for such artificial drains, it 
would not go. Wendel & Sons and Newark .... 
Where a mortgage is exchanged for a deed to the 
same premises, and by express provision of the 
documents there is no merger of the mortgage 
with the title, and the deed is made subject to 
the mortgage, the grantee cannot question the 
validity of the mortgage. Stohl and Stohl 
Curtesy at common law, as modified by the Married 
Womans Act of 1852, is the freehold estate in 
possession which a husband has in his wifes 
lands, upon her death, for the remainder of his 
life, if there was issue born alive. Anastasia 
and Anastasia 
The extent of a husband’s curtesy in land of which 
his wife died seized is governed by the law in 
effect at the time she became seized thereof, and 
is not affected by subsequent statutes increasing 
or diminishing such interest. Anastasia and 
Anastasia 
The common law rule as to curtesy applies in cases 
of lands acquired prior to Jan. 1, 1929. Anastasia 
and Anastasia 
An attempted restriction on the rizht of alienation 
of an estate devised in fee simple is void as re- 
pugnant to the nature of the estate. Wrubel 
Realty and Wrubel 
Conditions subsequent are not favored by the law 
and are strictly construed. Ricardo v. Kelly ... 
An otherwise vested remainder is not rendered 
contingent because it is subject to a condition 
subsequent. Ricardo v. Kelly 
There is no defeasance of a vested estate unless the 
condition subsequent is fully, literally, and 
precisely fulfilled. Ricardo v. Kelly 
An easement appurtenant to a dominant tenement 
is not extinguished by the foreclosure of a tax 
sale certificate against the servient tenement. 
Niestat and Equitable Security 
A tax sale and tax foreclosure passes only the 
* estate which the owner had at the time of 
assessment. Niestat and Equitable Security .... 
Where the time is annexed, not to the payment 
but to the gift itself, the cift does not vest unless 
and until the hapveninz of the future event. 
Fideli‘» Union v. Guaranty Trust 
Where a gi’ to the survivors is preceded by a life 
estate, words of survivorship, in thS absence of 
anything indicating a contrary intention, refer 
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to the termination of the particular estate. Fi- 
delity Union v. Guaranty Trust .............. 
Will gave residue to A for life then to B & C 
share and share alike, continuing, should B or 
C die before the time of distribution, then to 
their issue, etc. Held B and C took contingent 
remainders. Union v. Guaranty Trust 
The filing of maps delineating a street amounts to a 
dedication of such street but until such dedi- 
cated street is accepted by some municipal act, 
or by public usuage, the public acquires no 
rights therein. Lehman Company and Penick 
Company 
A devise of a remainder to the executor or admin- 
istrator of the life tenant is not a gift and gives 
no interest to anyone other than the life ten- 
ant. Between Ampere and Esterly et al 


RECEIPTS 
The execution and delivery of the receipt is open 
to explanation and contradictions, in the cir- 
cumstances here present. Adams Press v. 
SR MNIED oie src sedi sey oe a sms vIs walle waists 
RECEIVER 
The statutory provision for receivers is only for 
insolvency or stoppage of business. Between 
Staub and Lafayette, etc., et al 
A receiver pendente lite will not be appointed for a 
solvent corporation where the truth of the sup- 
porting affidavits is denied in counter-affidavits. 
Gillies and Pappas Bros 
The power of equity to appoint a receiver pendente 
lite in a partition suit has been long recognized 
and affirmed. Smith and Smith 
Receivers in partition suits will ordinarily be ap- 
pointed where the tenant in possession is com- 
mitting waste, has excluded the co-tenant from 
possession of his share of the property, has re- 
fused to furnish an accounting and is evidently 
appropriating the income to his own use, or is 
guilty of conduct justifying an apprehension of 
imminent and irreparable injury to the co-ten- 
ant. Smith and Smith 
The power to appoint a receiver in partition ac- 
tions is cautiously exercised particularly where 
the application rests merely on the existence of 
a belligerent relationship between the co-ten- 
ants. Smith and Smith 
R. S. 42:4-7 providing for appointment of a tempor- 
ary receiver of partnership assets is merely dec- 
laratory of the theretofore existing law. Ham- 
ton v. Hood 
While Chancery has jurisdiction to appoint ex parte 
a temporary receiver of partnership assets in 
cases of great emergency, the appointment in 
cases that are not of grave emergency should, 
with certain exceptions, be made on notice to 
the party to be affected. Hamilton v. Hood..... 
REMOVAL OF CAUSES 

A petition for removal performs the office of a 
pleading and becomes a part of the record. 
Schlenk & Lehigh Valley 
It is the court’s function to determine from the 
pleadings whether the jurisdictional require- 
ments for removal exist. Schlenk and Le- 
PCR ILEY caren wse asda naires sate sive senses . 
Where the jurisdictional amount is in dispute, it 
must be determined by the federal court on an 
application to remand and not by the state court 
on the application for removal. Schlenk and 
Lehigh Valley 
When the bill does not state any specific sum in- 
volved, the amount may be supplied and the 
fact established by the petition for removal. 
Schlenk and Lehigh Valley 
RES ADJUDICATA a 
An order granting a motion to strike a complaint is 
not a final judgment and hence cannot be the 
basis for the application of the dcctrine of res 
adjudicata. State v. Harris 
A decree in foreclosure of a tax sale to which the 
holder of an easement in the property is made a 
party defendant, is not res adjudicata as to the 
existence of the easement, but merely as to his 
right, if any, to redeem the property involved. 
Niestat and Equitable Security 
Res adjudicata by a decree in equity is pleadable as 
a defense in an action at law, but the party 
holding the decree may apply to equity and ob- 
tain an injunction restraining the law action. 
Milltown v. New Brunswick 
RESCISSION 
The basis for success”in a suit involving misrepre- 
sentation is that the suitor must have relied 
upon the misiepresentation. John Hancock and 
Cronin : 
Where one undertakes to make an independent in- 
vestigation, and acts upon it, he is presumed to 
have been guided by it and is bound accord-- 
ingly. John Hancock and Cronin 

In a suit for rescission the complainant is required to 

act promptly upon its discovery of fraud or mis- 
representation. John Hancock and Cronin . 103 

RES IPSA LOQUITUR 

The presumption of negligence raised by the doc- 
trine of res ipsa loquitur may be rebutted by 
showing that reasonable care was in fact used. 
Chandler v. Bound Brook .................. Al 
Plaintiff sued for damage to building allegedly 
caused by defendant’s blasting and relied on res 
ipsa loquitur doctrine; defendant produced un- 
contradicted proof of use of reasonable care; 
Held, verdict for plaintiff was actuated by bias, 
prejudice and mistake. Chandler v. Bound 
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Employee’s covenant not to take employment with 
competitor held enforceable though there is 
no proof of any “secret” or “confidential” in- 
formation acquired by the employee. Irvington 
Varnish v. Van Norde 

A covenant not to engage in the business of selling 
intoxicating beverages for a certain period may 
be valid. Mannion v. Greenbrook Hotel 

SALES 

Where there is a breach of warranty by the seller 
the buyer may rescind the contract and recover 
the purchase price in full as well as any losses 
directly and naturally flowing from the breach 
of warranty. Nory v. Electric Arc ‘ 

A resale of the merchandise by the buyer does not 
prevent him from returning the S0ods and 


18 


ee 





+ rescinding the contract for breach of the seller’s 
warranty. Nory v. Electric Arc .............. 
Though a right to contest a chattel mortgage may 
pass to a purchaser at a sale by or on behalf of 
creditors, title to the chattels and the right to 
contest may thereafter be severed. Osco Motors 
US UDNARMER 5 5 obi Fee ee wenn alr saiia 
A contract of sale is subject to federal regulations 
known to the parties though the contract be in 
writing and does not make any mention of the 
regulations. Westside Fuel v. Sieiker .......... 
Held, deposit paid on contract for sale of truck must 
be returned to purchaser where he could not 
obtain a permit from the O. D. T. to make the 
purchase. Westside Fuel v. Steiker 
SEALED INSTRUMENTS 
In order to establish a sealed instrument where a 
scroll is appended to the signature, something 
must appear in the body of the instrument to 
indicate the party making it intended to do so 
under his hand and seal. Fidelity Union v. 
PU ONNEOK. ste posccs cvs osm rcriee soa vale dae eisai 
The words “signed, sealed and delivered in the pre- 
sence of” appearing over the signature of a wit- 
ness, are not in the body of the instrument and 
are insufficient to make it a sealed instrument. 
Fidelity Union v. Fitzpatrick 
SEPARATE MAINTENANCE 
To obtain decree wife must show abandonment or 
separation without justifiable cause and refusal 
or neglect to support. Venere v. Venere ........ 
Where wife leaves husband without cause she must 
show either she left with his consent and he 
thereafter did not make a bona -fide effort to 
effect a reconciliation or that she made a bona 
fide effort at reconciliation. Venere v. Venere .. 
When a husband, after a decree for separate main- 
tenance, returns to the home without any real 
intention of returning to live with his wife, as 
husband and wife, such return does not auto- 
matically stop the separate maintenance decree. 
SIMON WANG SWANS scion c aie caste ce-cses 
Where husband has for a long period of time failed 
to obey separate maintenance decree and seeks 
to use this as a defense in contempt proceedings, 
burden is on him to show wife didn’t need the 
payments or waived same. Strong and Strong .. 
An abandonment, in the statutory sense, may be 
accomplished without actual separation. Rodie 
WAM ssc oic bia ses weston 0 aie Be ORT Se OS 
Where a husband continues to occupy a room in 
the household but refuses to supply his wife 
with food, clothing or other necessities, there 
would be in effect an abandonment though 
there is no actual separation. Rodie v. Rodie .. 
SET-OFF 
Taxed costs belong to the attorney and are there- 
fore not subject to a set-off against the client. 
AtaNaSIO: V./SUVETINAR: 6 ...os5205 cases vase dam swn aie 
The right to set off a later judgment against an 
earlier one is thoroughly established and is not 
barred by R.S. 2:26-190. Atansio v. Silverman ... 
The power of the court to order one judgment set 
off against another is an exercise of the equit- 
able jurisdiction of the court and is administered 
in the law courts on equitable principles. At- 
anasio v. Silverman 
SLANDER 
An assistant prosecutor is immune from liability for 
any statements made in the course of his duty, 
though witful and malicious and though they 
concern persons who are strangers. Rogers 
Vs AOMMNNONNNIN 6s 5:5):c: orsinctasel Ooavn vom Ide BOE OE 
A defendant is not entitled to particulars as to the 
names and addresses of the persons to whom 
he is charged “with having uttered slanderous 
statements concerning the plaintiff, since this 
is seeking the names of witnesses. Van Riper 
v. Tumulty 
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Proof of essential elements of a suit for specific per- 
formance of an oral contract to convey land 
must be clear, definite and reliable. Culley 
PUIORME AID os cliinis taioicice so cbie ee oe ROR: 

A vendee under an oral contract may have specific 
performance if there has been such _ per- 
formance on his part as will take the contract 
out of the statute of frauds. Knox and Kaelber 

Where a contract gives to one of the parties: the 
right to select the portion to be conveyed and 
he exercises that right, specific performance is 
available. Knox and Kaelber ................. 

A parol agreement to make a particular disposition 
of one’s property for the benefit of a third party 
may be enforced by such third party. Hufnagel 
BIA RSCROMD! 6:6 isietsca ess iecdie ts wwe a deem OAR eee 

A parol agreement to make a particular disposition 
of one’s property, supported by a valid consid- 
eration, is enforceable in equity. Hufnagel and 
SSOROED: 63 ia sionicins aw Sie Roa OIE ERE Ne 

Where an injunction to restrain a breach of contract 

would operate as a decree for specific perform- 

ance, the jurisdiction exercised is in substance 
the same, and the same general rules apply. 

POCUET HANG INGE: 5:0iosiccos wrens Cameos ea notte ene 

injunction to restrain a breach of contract 

should be denied where it does not appear that 
el aaa at law is insufficient. Potter and 
MOEN: 0S Bhe's di cinve SS AS SRO RR oe 

Equity will not enforce a contract, even though it 
be good at law, unless it is certain in its terms. 
Pier And SOON 2.5. oss rl eee ete ae 

A contract by a liquor licensee to join in an applica- 
tion for a transfer of his license, is not enforce- 
able in a suit for specific performance. Novack 
BUG GBSANIE Fai as.csnaeec ae ERR Oe oe 

In the absence of fraud or bad faith, the circum- 
stances that the value of the property has in- 
creased or decreased since the contract was 
executed will not ordinarily justify a denial of 
specific performance. Morton and Miller . 210 

A clause in a lease giving the tenant “the first op- 
tion to purchase said premises,” without more, 
is not specifically enforceable because it is not 
conclusive and certain as to the price. Andreula 
POE EIOURK 7 isscacnsie eee te eee 

Equity will not specifically enforce an option to 
purchase lands unless it is conclusive and cer- 
tain as to the parties, the subject matter, the 
price and the terms~ Andreula and Slovak .... 234 

While it is not necessary for specific performance 
that the price be specified in figures or words 
there must be a standard established by which 
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Andreula and Slovak 





Mutuality of obligation is a condition precedent t 


specific performance; and where the contrac 
makes the obligation of the vendee contingen: 
upon his securing a mortgage, there is no suc 
mutuality. Burlew and Hepps 
Where separate written instruments taken togethe 
spell an intention by one party to convey an; 
the other party to purchase, and they expres 
the terms and identify the property, equit 
will decree specific performance. Al-Sco an 
Suburban 
The siatute of f 
the sale of ! 


rauds does not require a contract fo; 
and to be signed by both parties; it is 


sufficient if the party being sued signed. Al<Se: | 


and Suburban 
Specific performance will not be granted unless th: 
existence and terms of the contract are clear); 
proved. Grabow and Gelber 


BI 
Specific performance will not be decreed against : 


party who is not in a position to perform it 
Grabow and Gelber 

Specific performance will not be decreed where the 
contract is indefinite. Kirsch and Zubalsky . 

Equity will not decree specific performance of : 
contract for the sale of personal property unles: 
the remedy at law is inadequate because of the 
peculiar features of the contract or the peculiar 
nature of the property involved. Kirsch and 
Zubalsky 

STATUTE OF FRAUDS 
A contract calling for performance on the death of 


an individua! does not come within the statute 
of frauds since death may cccur within one 
year, ‘Thompson vi Vani -Hise..o.5..626.025c0s 


The statute of frauds dees not apply where there 
has been an entire performance by one of th 
parties. Thompson v. Van Hise .........2.. 

Where the vendee enters into possession with the 
acauiescense of the vendor and either pays the 
purchase price in fuil or makes valuable and 
permanent improvements on the premises, it is 
such part performance as to take the contract 
out of the statute of frauds. Knox and Kaelber 

Section 1 of the Statute of Frauds recognizes that 
an interest in real estate may be created by 
parol, but provides such interest shall have the 
effect only of an estate at will. Forbes and Forb<s 

A license in real estate may be created by parol 
HOrbes: GHA MB GUDES: ccc oc cau ceaewee ee teeeees 

The statute of frauds does not require a contract for 
the sale of land to be signed by both parties; it 
is sufficient if the party being sued signed. Al- 
Sco and Suburban 

Where separate written instruments taken together 

spell an intention by one party to convey and 

the other party to purchase, and they express 
the terms and identify the property, equiiy 
will decree specific performance. Al-Sco and 

SRNISRD MDNR as 6. 5sa. = wre! are hese! eres em amnia a leselorea aie ators, chavs 

oral agreement to enter into a lease of real 

property is unenforceable under the statute of 

frauds. Grabow and Gelber |... 6.5.06. 500054 
Refusal to abide by an oral promise to enter into a 

lease of real property, for a reason arising after 
the promise was made, does not constitute such 
fraud as will overcome the provisions of the 
statute of frauds. Grabow and Gelber ........ 
When part performance is relied on to take an 
agreement out of the statute, the existence of 
the agreement musi be convincitgly proved and 
the performance must be exclusively referable 
to the agreement. Grabow and Gelber ....... 
In order to be available as a defense the statute of 
frauds must be specifically pleeded in the an- 
swer. Ely v. Dell Products: ........¢.00e000050% 
The Statute of Frauds may not be used as the basis 
of a motion to strike where the complaint does 
not allege the agreement was oral. Ely v. Dell 
GORE 5, 5 ccyee nin. to Sv aver a.crels op ara aieore ee 
Section 5 of the Statute does not apply unless the 
parties did not intend the contract to be per- 
formed within one year and it may not be per- 
formed within that time. Ely v. Dell Products . 

STATUTES 
The pattern of the statute here involved impels the 

conclusion that the word “and” as used therein 


€ 


An 


was used conjunctively. Ring v. North Arlington 99 


Where there is a conflict between the general and 
particular sections of a statute, the particular 
controls with respect to the subject matter it 
deals with. Reinhold v. Irvington ............. 

Chap. 147 of laws of 1946 held null and void as never 
having been approved by the assembly in the 
form in which it was ultimately adopted. In re 


Chap. 147 of the Laws of 1946 ................ 3 


STREETS 
The filing of maps delineating a street amounts to 
a dedication of such street but until such dedi- 
cated street is accepted by some municipal act, 
or by public usage, the public acquires no rights 


therein. Lehman Company and Penick Company 3 


TAXATION 

REM EMCEE «5.25 a cciexa: rote oie ela oter ya alarecon Mord Mera 
Tax Review by Sidney A. Gutkin ................. 
In the absence of statutory authority, the Director 
has no power to reopen, and solely in conse- 
quence of an erroneous exercise of judgment. 

to revise upward an assessment of inheritance 
taxes previously levied and paid on the same 
assets. Lockwood and Walsh ................. 
There is a conspicuous virtue in the policy that 
gives finality to authoritative adjustments of tax. 
Lockwood and Walsh ...................c000e: 
The power of the tax administrator to make sup- 
plemental increased assessments is a matter 
within the domain of the legislature. Lockwood 
RIG UE cn, oSaritece shorn, Sereia ad Udneratocen oe eee 
Rentals and net income may be taken into consider- 
ation in ascertaining the true value for taxation 
purposes; but they are not conclusive. North 
Bergen v. Bergen Boulevard Holding .......... 
The statutory requirement that the assessor deter- 
mine the full and fair value at such price as the 
property would sel! for at a bona fide sale by 
private contract means at a sale for money as 
distinguished from barter, but is not limited to 

a sale for cash. North Bergen v. Bergen Boule- 
vard Holding 
Where the evidence of the taxpayer as to value of 
~personal property is corroborated by experts 

(Continued on next page) 
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and is uncontroverted, an assessment in excess 
of such value is improper. Evening Journal v. 
* Division of Tax Appeals 
tingen: A building may remain personalty and title may re- 
10 sue spose in one other than the landowner, if that 
Oye "| was the intention of the parties when the build- 
ogethe | ing was erected. East Orange v. Joshua Hendy 
ng Presumptions and burden of proof discussed. Jersey 

| City v. Sun 
nm certiorari to review a tax assessment the burden 
of proof rests upon the party who had the af- 
firmative before the State Division of Tax Ap- 


rtainty i 
t 





t peals. Jersey City v. Sum ............... 2.000 
es; - i @n certiorari to review a tax assessment there is a 
Al-Se | trial de novo before the Supreme Court on such 


evidence as the parties choose to submit. Jersey 


ess MO a 5.6 ona wasn o'wisieie-slaiv ds omcclei ev aw owe 
clear); Where present owner pays balance due on taxes 
":**:*% based on reduced assessment granted by Tax 
ee § Board, municipality must show the tax as paid 
wef in full. Lemarjer and Summit .................. 
‘te the Municipality has no right to apportion rebate be- 
pea tween former owner and present owner thereby 
> of causing the records to show a part of the tax as 
unles unpaid. Lemarjer and Summit ...... Ssenieees 
of the #ax Technique in the Preparation of Wills and 
eculiar Trusts by Samuel J. Foosaner ................. 
Be ar MIR aig nclece rise 54s nog esas Sony ae alc u se eeseces 
......@IR-S. 40:48-8.1 authorizing a sales tax in certain mun- 

icipalities held unconstitutional as being a spec- 
ath of ial and local act. Koons v. Atlantic City ...... 
statute Dnder RS. 54:29 A-13 et seq. the deduction for 
n one “tax accruals” is limited to the actual amount of 
ee the taxes assessed for the year. In re D. L. & 
there W. R. R. and Lehigh Valley R. R. ............. 
of the Both an heir-at-law and devisee are “owners” 
ae within the purview of R.S. 54:5-54, and as such 
th the are entitled only to the right to redeem. Mc- 
ys the Gainers (BEE SAVIOR oo ices tcccnsiexvncucvioes 


e and An “owner” is not a person “not primarily liable” 
, it is within the intendment of R.S. 54:5-56. Mc- 
ntract Guinness and Taylor 
aelber A taxing district has no authority to tax intangibles 


s that in the name of trustees where none of the 
2d by trustees is a resident of the taxing district. 
e the In re Hillsborough and “Duke Endowment” 


‘orb:si& SALES 
Inability of taxpayer to redeem the lands prior to 


parol 

fot tax sale and inequality between the amount of 
ct for taxes due and the value of the lands are no 
ies: it grounds for reopening a final decree in a tax 
Al foreclosure. Township of Morris and Washing- 


Np ton Heights Development 
ether The rules do not prohibit the complainant in an 
uncontested foreclosure action from nominating 


and 
Sc the master. Township of Morris and Wash- 
quiiy ington Heights Development ................. 
. and An easement appurtenant to a dominant tenement 
a is not extinguished by the foreclosure of a tax 
real sale certificate against the servient tenement. 
te of Niestat and Equitable Security .............. 

_.. @WA tax sale and tax foreclosure passes only the 
nto a esiate which the owner had at the time of as- 
after sessment. Niestat and Equitable Security ...... 
such An “owner” is not a person “not primarily liable” 
f the within the intendment of R.Q 54:5-56. Mc- 


ey Guinness and Taylor 
e an Both an heir-at-law and a devisee are “owners” 
within the purview of R.S. 54:5-54, and as such 


ce of 
1 and are entitled only to the right to redeem. McGuin- 
rable Sat INE NEN occa las a. 4 Ae p's «Waa a ae SRS 
te of There is no special duty on the part’ of a landowner 
an- with respect to a tree on his property unless he 
Peon or his predecessor in title is responsible for the 
basis tee. Walton v. ADFAMG «no... 5c ccccesnncccsvens 
does The Right to Sue the United States Under the Tort 
Dell Claim Act, by Joseph T. Karcher ............ 

> 

. the “Zhe creation of a testamentary spendthrift trust 
per- does not operate to forgive a debt due from a 
per- beneficiary to the testator. Brown v. Corn Ex- 
i ee re eee 
Thile the trustees of a spendthrift trust may not 
; the apply a debt due from a beneficiary against 
srein the income payable to the beneficiary under the 
gton #@ trust, the beneficiary is not entitled to a return 
and of the notes evidencing the debt nor of the col- 
ular lateral securing the debt. Brown v. Corn Ex- 
r it CED IRE eS icor oc p tin a ncig ace eceiesineeaoa een 


9 The mere styling of a bank account is not sufficient 
to establish a trust in the funds as against a 


ever 
the receiver of the trustee; there must in addition 
n re be evidence of a clear intent on the part of the 
rae trustee to create a trust and that he has not 
treated the funds in any way incompatible with 

s to existence of a valid binding trust. Passaic Nat'l 
edi- RaARI Oe ILD, 6x. Sis ccs. gk a 0's. 640 40 Hbnles a ehie gore Gime 
act, Zhe proof of a resulting trust must be certain and 
shts convincing. Culley and Carr ................+.- 
any 3 ere an account is opened in the name of “A in 
i trust for B & C”, B and C become tenants in 
-. common of their interest in the trust in the ab- 

|.. || sence of evidence to the contrary. Abruzzese 
stor I reer rene 
1se- By virtue of R.S. 17:9-4 where an account is opened 
ent, in the name of “A in trust for B” and nothing 
nce further appears, so much of the fund as re- 
me _—SY«Mains in the account on the death of A belongs 
_.. = to B free from any claim on the part of A’s 
hat representatives. Abruzzese and Oestrich ...... 


fax, (©estuis have an equitable title and cannot be barred 
. of their right of redemption unless made parties 
ip- in the foreclosure. Newark and Fidelity Union . 
ter  ©onstitutionality of R.S. 2:65-83 doubted. Newark 
ood and Fidelity Union 
a hh foreclosure of tax sale certificate where trustee 
» is named as party defendant but cestius are not 


T- 
_ joined, order will be entered making the cest- 
rth uis parties defendant to appear by a represent- 
_., 4. ative group notwithstanding R.S. 2:65-8.3. New- 
op- [. O©k and Fidelity Union ........-.2..:.s-s00+s 
the The — Trust in New Jersey by William 
Vv é _.. SAPS PP Perer i re ris for on ec 
pa edent executed a trust agreement wherein she 
to +  covenanted that she would will to the trustee 
ie- | J/9 of her estate for the benefit of L. P. W. 


Her will failed to make the bequest to the 





- | trustee but bequeathed the same ta , P. W. 


Held the agreement in the trust indenture will 
be enforced and a resylting trust will be im- 
posed. Hackensack Trust and Ackerman 


105 


105 


139 


139 


169 
177 


218 
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324 


359 


359 


114 


58 


139 
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90 
190 


Earnings on stock held in trust for the benefit of a 
life tenant, declared while she lived but not 
paid until after her death, belong to her estate. 
Hackensack Trust and Ackerman ............ . 218 
A statement of assets listed with an accounting 
pursuant to the rules of the Orphan’s Court, is 


a part thereof and a party desiring to do so “~~ 


must make timely objections to any item shown 
in the statement. Pollack v. Bowman .......... 
A decree on an accounting is res adjudicata as to 
the matters adjudged therein. Pollack v. Bowman 231 
A decree on an accounting is conclusive upon par- 
ties and privies as to all matters adjudged 
upon which they were of right entitled to be 
heard, except in cases of fraud, mistake, in- 
justice, or lack of jurisdiction. Pollack v. 
RIN fo ok 006.48 t cs naceeacacuungacdedndeneeda 
Held, on facts, executors failed to use reasonable 
care when they permitted deletion of protective 
clause from contract of sale without inquiring 
why jhe purchaser wished such deletion. Pol- 
lack v. Bowman 
The term “trust funds” as used by the testator is 
broad enough to include accumulated income. 
Fidelity Union and McGraw 
As a part of the duty of trustees to exercise skill 
and care to make trust property productive, 
complainants are authorized to invest accumu- 
lated income; it is generally the duty of trus- 
tees not to suffer the money of others to re- 
main idle. Fidelity Union and McGraw 
The creation of a sinking fund to provide against 
deterioration and obsolescence of the property 
held in trust is consistent with the power grant- 
ed compleinants under the will here considered. 
Fidelity Union and McGraw 
Trustees held authorized under the terms of the will, 
to borrow cash from income accounts to pay 
obligations normally chargeable to principal. 
Fidelity Union and McGraw 
A provision in a trust agreement fixing the rate of 
compensation and the time of payment is 
binding on the court. In re Estate of Gifford .. 327 
Appellate court will disqualify a trustee because of 
conflicting interests though that issue be not 
raised. Fidelity Union v. Guaranty Trust .... 346 
A creditor of the trust is disqualified to act as trus- 
tee. Fidelity Union v. Guaranty Trust 
Where in a testamentary trust, the beneficiary has 
the entire interest both in the income and in 
the corpus, there being no limitation over in the 
event of any contingencies and no provision 
against alienation or attachment by creditors, 
and upon his death, the corpus goes to his 
executors or administrators, the beneficiary is 
entitled to a decree terminating the trust. Am- 
pere and Esterly 
Except as modified by statute, a trust estate is not 
liable to seizure or sale on execution at law. 
Appleby and Appleby 
Neither a judgment nor an execution gives rise to a 
lien upon a mere equitable estate. Applyby 
and Appleby 
Property held in trust is not subject to execution on 
a judgment obtained by a creditor at law against 
a cestuis, and an attempted sale thereunder will 
be enjoined. Appleby and Appleby 
A testamentary trust may be found by implication 
where it appears that such was testator’s inten- 
tion or that his obvious purpose cannot be 
executed except through a trust, or where ex- 
ecutors are given duties beyond their ordinary 
functions as such. Appleby and Appleby 
Authorization to invest in any investments whether 
Legal Investments or not, does not relax the 
rules as to the duty and care required of a 
trustee. Pennsylvania and Board of Nat'l 
WR aig ccieducvcswenbeameden doves deetnes 
UNCLEAN HANDS 
The doctrine of unclean hands does not apply 
where there is no connection between subse- 
quent misconduct and the creation of the orig- 
inal rights. Lukaszewics and Lukas 
UNDUE INFLUENCE 
Where a confidential relationship exists, and the 
grantors have stripped themselves of all their 
property, the burden is cast upon the grantee 
to show that the grantors had the benefit of 
timely, competent and independent advice. 
TAVCRME ONO AM i oes 6 ond ca cimdinentioneenaoenn 
Failure to incorporate in the deed, in accordance 
with the understanding, a clause reserving to 
the grantors the use and benefit of the premises 
during their lives, held to furnish an additional 
reason for invalidating the deed. Zaveski and 
Kish 
Where the parties occupy a confidential relationship 
and property is conveyed to the dominant one, 
he must show that the transaction was fair, 
open, voluntary, and well understood by the 
transferor. Miller v. Miller 
Held, under facts here, defendant has not succeeded 
in overcoming the presumption that the transfer 
to her was not voluntary. Miller v. Miller 
UNFAIR COMPETITION 
The use of common or descriptive words may be 
enjoined where such words have by usage 
acquired a special or trade meaning in respect 
to the business of the original user. Weiss and 
The Stork Gift Shop 
One of the elements which enters into a considera- 
tion of unfair competition is the necessity or 
non necessity for the employment of the dis 
puted words by the defendant. Weiss and The 
Sie) Ge CHO. cis cs cninensaccseaupceaadaesens 55 
Neither actual confusion nor actual fraudulent 
intent to confuse need be shown where the 
necessary and probable tendency of defendant’s 
conduct is to deceive the public into believing 
they are dealing with complainant. Weiss and 
The Stork Gift Shop 
Equity will protect a merchant’s trade name against 
use by another where such use is likely to 
deceive ordinary purchasers into believing they 
are dealing with the former user. Weiss and The 
Stork Gift Shop 
VENDORS LIENS 
Where there are coincident sales of realty and per- 
sonalty, but it was agreed that a definite price 
should be paid for the realty separately, a ven- 
dor’s lien upon the realty for the price of its 
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purchase will not be denied merely because of 
the concurrence of the two sales. Delaney and 
PINS datas cicvcccnvociedeslaut evedavebaxdstemarda 24 
A vendor’s lien upon realty will not be declared 
where the realty together with personalty is 
sold in one transaction for a gross amount in 
which the considerations tor the real and per- 
sonal preperty are indistinguishably blended. 
Delaney and Spock 
VETERANS 
R.S. 38:16-1 providing that county employees who 
are veterans shall not be removed except for 
cause, does not apply, where as here, the legis- 
lature clearly gave the Superintendent the pow- 
er of removal. McCaliion v. Allan 
A legal assistant in the Prosecutor’s office whose 
designation was approved by the Freeholders 
without a fixed term, is a county employee pro- 
tected from removal except under the terms 
of R.S. 38:16-1 if he is an honorably discharged 
veteran. Kessler v. Minard 
WASTE 
The term writ of waste in R.S. 2:79-3 means the 
common law original writ issuing out of Chanc- 
ery and returnable into the Supreme Court or 
other law court. Kenlee Corp. and Isolantite .. 46 
Chancery is not empowered to try the action of 
waste. Kenlee Corp. and Isolantite 
An original writ is properly issued by the Clerk in 
Chancery, upon payment of his fee, without any 
order of the court. Kenlee Corp. and Isolantite 46 
WATER 
Under R.S. 54:4-58 to 60 a water rate will not be set 
aside for irregularities or illegality and the 
court will determine the amount due and make 
a proper levy. Ritter Co. v. Bridgeton ........ 
The fixing of a special water rate for large indus- 
trial users is not discriminatory. Ritter Co. v. 
Bridgeton 
WILLS 
A prior will may be examined not to ascertain what 
testator meant to say in his last will but to 
ascertain what he meant by what he did say. 
Fidelity and Jameson, et al ...............005. 10 
A practical construction of a will adopted by the 
adult parties is not peremptory as to infants. 
Fidelity and Jameson, et al ...............0000- 10 
The cardinal rule of construction is that the testa- 
tors intention must be effectuated if it can be 
ascertained and it is legally possible. Fidelity 
anid. Jamieanns, C6 GE is sicccccccsactsecdcecayacucees 10 
Where the word “bequeath” is applied to real estate, 
it is in import the equivalent of the word “de- 
vise’. Gerher and: Galek .. . ccccsccccccdceense 13 
A will and codicil shail be construed as one com- 
plete document, and in such construction the 
codicil shall not disturb the disposition of the 
will more than is necessary to give effect to 
the codicil. Gerber and Gulick ....... cadaeedasa 12 
Assuming that will in which real estate was devised 
was duly executed and is in existence, although 
unprobated, thé title of the realty passed to the 
devisee upon the death of the testatrix and is 
not suspended until the probate of the will. 
McTamney and McTamney 
Where there is competent evidence that deceased 
duly executed a will which cannot be found, her 
declaration to her son a few days before her 
death that “I will not be back. I have left every- 
thing to you” seems to be admissable in evi- 
dence. McTamney and McTamney 
A wili, in the custody of testator, not found on his 
death, will be presumed destroyed by him ani- 
mus revocandi. In re Lawrence 
The proof necessary to rebut the presumption of re- 
vocation by destruction must be sufficient to 
exclude any possibility of destruction by the 
testator himself. In re Lawrence 
Equity will normaily decline to construe testament- 
ary passages alleged to be nebulous unless 
there is some present or imminent need for 
enlightenment. Hicks and Jones 
Equity has power to construe a will and determine 
the rights of beneficiaries therein irrespective of 
other equitable relief. Hicks and Jones 
Will examined and held, testator intended that the 
trustee should provide the widow with such 
funds as are necessary to enable her to con- 
tinue the standard of living maintained during 
the last years of testator’s life. Hicks and Jones 247 
Where the word “issue” is used in a will, coupled 
with a phrase such as “which their respective 
parents would have taken if living” its meaning 
is restricted to children of the first taker. Hop- 
kins and Dimock 
In construing wills the court seeks to ascertain what 
testatrix meant by what she said, not what she 
meant to say. Ricardo v. Kelly 
Will gave residue to A for life then to B & C share 
and share alike, continuing, should B or C die 
before the time of distribution, then to their 
issue, etc. Held B and C took contingent re- 
mainders. Fidelity Union v. Guaranty Trust .. 
A devise of a remainder to the executor or admin- 
istrator of the life tenant is not a gift and gives 
no interest to anyone other than the life tenant. 
Ampere and Esterly 
The rule against perpetuities does not apply to a 
charitable bequest or devise. Between Mills 
and Montclair Trust 
A delegation of authority to a non pecuniary char- 
itable corporation authorizing it to select the 
objects of testator’s bounty is a lawful dele- 
gation. Between Mills and Montclair Trust .... 
A testamentary trust may be found by implication 
where it appears that such was testator’s in- 
tention or that his obvious purpose cannot be 
executed except through a trust, or where execu- 
tors are given duties beyond their ordinary 
a as such. Appleby and Appleby 


185 


346 


401 


A witness cannot be adjudged in contempt for refus- 
ing to answer some questions unless he has been 
specifically ordered or directed by the court to 
answer those questions. In re Joseph Schwartz 165 

A witness fulfills the command of a subpoena ad 
testificandum when he appears at the time and 
place designated in the subpoena’ In re Jos- 


eph Schwartz ...........00..%% Ade caccatbevas 165 
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WORDS AND PHRASES 
The res gestae are those circumstances or state- 
ments which are the undesigned incidents of 
a particular litigated act and are illustrative of 


that act. Rainess v. Grant .................... 58 
The words “next of kin” mean the statutory next of 
kin. Commercial and Adelung ................ 63 


Where the word “issue” is used in a will, coupled 
with a phrase such as “which their respective 
parents would have taken if living”, its meaning 
is restricted to children of the first taker. Hop- 
RAS BUA DPIC a oc ns ea mesone sc tesinscae snes 256 

The term “practice of medicine” as used in the 
statutes includes the practice of chiropractic. 
Medical Examiners v. Grossman .............. 281 

A photography store is not a “public place” within 
the meaning of that term as used in a municipal 
ordinance prohibiting loud, profane or indecent 
language. State v. Bruns ...................4.. 289 

A mere difference of opinion as to the propriety of 
an act is not synonymous with abuse of dis- 
cretion. Hudson v. Hoboken ................... 334 

The word “investments” includes commen and pre- 
ferred stocks of a private corporation. Between 
Pennsylvania Company and Board of Nat'l 
SEIS nd ce cian a ee Shick aman se es So sa.cs be. 400 418 


WORKMEN’S COMPENSATION 
Where the issues have been adjudicated by the 
Bureau the judgment should not be reopened 
to allow a party to make a new and distinct 
PAGE. AIO WA We PAPE 5.65 cisin sh wisinwsiesiawi on swiese 1 
A claim for increased disability and a claim for ag- 
gravation by a second accident are separate, 
inconsistent causes of action. Brown v. Arace .. 1 
While the proceedings are informal, they should 
apprise the court and the respondent of what is 
being claimed. Brown v. Arace ............... 1 
Our courts have no jurisdiction where the accident, 
employment, and hiring all took place outside 
the state. Brown v. Arace ..............esse00; 1 
Where the accident occurred outside the state, the 
decision of the Bureau may be reviewed only 
by certiorari. Brown v. Arace ................. 1 
The furnishing of liniment or other every day reme- 
dies does not constitute the furnishing of med- 
ical treatment or the payment of compensation 
so as to toll the statutory period of limitations. 
eS eee Re eee ae cee eeeee 24 
Acts done pursuant to a custom in which the em- 
ployer had acquiesced and which was beneficial 
to the employer, are within the sphere of the 
employment. Owens v. Bennett .............. 31 
Employee had defective vision in one eye and then 
lost the sight of the other eye in a compensable 
accident, held, award should be based on loss 
of the one eye and not on the basis of partial 
total disability. Mazzarella v. Compo-Site .... 47 
To justify an award for the petitioner, the proba- 
bilities in the absence of direct proof, must 
weigh in favor of the @ccident. Carr v. Federal 50 
Held on facts, the probabilities do not weigh in favor 
of a finding that the injuries resulted from an 
pocident..acarr. W. TCGeTal. 5.6 8se seisni0csve ss cesee 50 
Held, on facts, the effort and exertion by petitioner 
was causally related to the heart attack he suf- 
fered and hence constituted a compensable ac- 
cident. Dalton v. Consolidated Laundries ...... 63 
Distinction between coronary thrombosis and 
coronary insufficiency as a basis for determin- 
ing compensability refused. Dalton v. Consol- 
FB CO Oe Te ee ee eae 63 
Where the effort, exertion or strain, irrespective of 
degree, precipitates an “infarction”, the work- 
man suffers a compensable accident regardless 
of whether he had a weakened heart due to 
coronary thrombosis or arterio sclerosis. Dal- 
ton v. Consolidated Laundries ................ 63 
The N. J. Workmen’s Compensation Bureau has no 
jurisdiction over an accident sustained by a 
barge captain while on shore in the service of 
his vessel. Johnson v. Harms Co. .............. 69 
Death resulting from a coronary thrombosis which 
was caused by the strain of the employment is 
compensable though decedent’s heart was previ- 
ously weakened by disease. Prawatchke v. 
I TINS a cca hawa nian closamsae eels 82 
A physician who has had decedent under treatment 
may determine the cause of death from the his- 
tory of the case and the attendant circum- 


stances. Prawatchke v. Sheffield Farms ........ 82 
An autopsy is not essential to determine the cause 
of death. Prawatchke v. Sheffield Farms ...... 82 


Tuberculosis is not a compensable disease unless it 
is the result of an accident. Dawson v. Brooks 
ee AION ck oe ath amas wee nwa os sass 82 
An accident, within the meaning of the act is an 
event happening at a specific time or occasion. 
Dawson v. Brooks & Company .............. 82 
Held, on facts, petitioner had not sustained burden 
of proving that the coronary occlusion which 
he had suffered was the result of a compensable 
accident. Bouvier v. County Gas Co. .......... 87 
The criteria of a compensable accident are: was the 
employment a contributing cause without which 
the accident would not have happened and was 
the accident one of the causes without which 
the injury would not have been sustained. 
Bouvier v. County Gas Co. ..........ceeeeeees 87 
The widow of a deceased employee, who was not a 
part of the decedent’s household, is nevertheless 
entitled to compensation as a dependent if she 
establishes that (1) the separation was not her 
fault (2) she did not consent to nor acquiesce 
in the separation (3) she did not assert her 
complete independence (4) she asserted her 
legal dependency or her husband. Jefferson v. 
POUIROEE MEMES ican caascmsaueutoee at sea sase » 3) 
An award and payment of compensation to an 
injured employee bars a subsequent action by 
the employee against the employer’s physician 
for alleged negligence in treating the injuries. 
Oe Sane eee 95 
Deputy Commissioner is not bound to arrive at 
the percentage of disability estimated by wit- 
nesses and is only bound to arrive at a percent- 
age that he determines to be just under all the 
proofs and circumstances of the case. Pacific 
ee re ee eee eee 114 
Allowance and apportionment of medical and legal 
fees will not be disturbed unless there was an 
..... abuse of discretion. Pacifico v. Carpenter Steel 114 


« 


The burden is upon the petitioner to establish her 
claim by a preponderance of the probabilities 
according to the common experience of man- 
kind. Lohndorf v. Peper Bros. ............... 122 

There is a presumption that any death from heart 
disease is the result of natural causes. Lohn- 
ET: 0 OE TINGS i soins sah oe cndnuewd daenses 122 

An accident is an unexpected or unintended occur- 
rence happening at a specific time and must be 
an event beyond the mere employment itself. 
Lolendort v. Peper: B06; «<6. os6:055:6:06560:04:6'0:2 0400.0 122 

The mere fact that an employee becomes disabled by 
continuing his employment when work was con- 
tra-indicated is not of itself a basis for com- 
pensation. Lohndorf v. Peper Bros. ............ 122 

Held, petitioner’s median nerve neuritis, caused by 
the repeated vibration of the polishing machine, 
is an occupational condition and non-compens- 
pile GAC VIII oo vc cee oc cosa casengives 122 

Injuries resulting through mere continuance at a 
task, where there is no sudden or violent event 
producing injury at the time, are not com- 


pensable. Glick v. Wright. ..........0csceceese. 122 
Free choice of Doctors Under the Workmen’s Com- 
pensation Law by Nathan Rabinowitz .......... 129 


An accidental strain of the heart may be a com- 
pensable injury under our statute even though 
the heart was previously weakened by disease, 
and is compensable, where, as here, the work- 
man suffered his attack and collapsed immedi- 
ately after an undue exertion. Roma v. Associ- 
BIE sp B ess ip hora hcguaheten sahcaes SPN eee ae te ards eerie eer 170 


The hernia provision of the compensation act re- 
quires proof that is satisfactory and in some 
particulars “conclusive”. Essex Chair v. 
BROROERAND. oisicsccc eon Oar ees Oe Oe Oe Oana 177 

The legislature intended that there should not be 
an award for a hernia except in a perfectly 
clear case. Essex Chair v. Freedman ........ 177 

Where, as here, the proofs show that death occurred 
by reason of coronary occlusion produced by 
trauma, the finding in two tribunals that death 
occurred by reason of an accident arising out of 
and in the course of the employment will not be 
lightly disturbed. Truex v. Fulton Cornice .... 194 

Where, as here, the work being done by the em- 
ployee pertained to a local matter having but an 
incidental relation to navigation and commerce, 
the N. J. Workmen’s Compensation Bureau has 
jurisdiction.. DeGraw -v: Todd ...<66<03.-s00s0. 215 

The requirement, that to recover for an inquinal 
hernia there must be such pain as to require 
the attendance of a licensed physician within 
24 hours, is fulfilled where there is in fact such 
attendance, irrespective of whether the physi- 
cian administers any treatment McNaboe v. 
GENET TAGUIES . 6 osccciv cas Oe eee rite ee 226 


Since the proofs are silent as to the time and place 
when the alleged accident occurred there was 
no compensable accident or injury proved. Cap- 
MAIO WANTABAG 6 o.ciss cdisesic a wirenusenrasiens semnere 

Injury to thumb resulting from an almost continual 
and repeated jarring thereof in the ordinary 
use of a polishing machine held not a compens- 
able accident or disease. Capuano v. Wright .. 234 

If a substantially useful eye is rendered useless by 
an industrial accident which also results in the 
enucleation of the other eye, there is total perm- 
anent disability within the intendment of RS. 
34:15-12 (v). Vaccaro v. Walter Kidde ....... 257 

Prior organic or functional perfection or visual 
normality is not a condition prerequisite to 
liability for the statutory compensation for 
total and permanent loss of sight. Vaccaro v. 

WV GIGCT MAGEE iio screens cats Sale nee Siokeke 257 

There can be no recovery of a strain in the inguinal 
region which, while insufficient to bring on a 
hernia at the time, yet was sufficient to result 
in a hernia some 3 or 4 weeks later. McKeon 
yi MounGation Company. xcs cdscsases cases 265 

Held, under the evidence herein, little value will 
be placed qa the statement obtained from the 
petitioner by defendant’s investigator. Knapp 
9: RIRET ME MIOO. io Seas wg anew oveemencet ese 266 

Where employer hires an infant between the ages of 
14 and 18 for work at an occupation prohibited 
by law, without a special permit, the employee 
is entitled to double compensable accident, the 
extra compensation being chargable only 
against the employer. Knapp v. Mueller & Co. 266 

A hernia, is not a “real traumatic hernia” within the 
meaning of the statute, unless there was an ap- 
plication of force directly to the abdominal wall, 
either puncturing or tearing the wall. Csont 
WV ORRTIGARG URNS oc cg. cina.é 642k Bice eee sicnisieds 287 

The legislature has distinguished between a hernia 
caused by inter-abdominal pressure and one 
caused by external traumatic injury. Csont v. 

RS URRROIL SESRINGES 5-5 sco sle-slcvere wie siete toe owen See 287 

A strain which produces an incipient or poteritial 
hernia is not a separate and independent injury 
from the resultant hernia. Csont v. Standard 
BATINAS sik since Seance Pas Kee Re Caro Uae 287 

The Pleas, in reviewing a judgment of the Bureau, 
treats it as a proceeding de novo and is not 
limited by the theories presented or tried below. 
Ceont v. Standard “Brands... cccicenesssdebans 287 

Public employees injured in the line of duty and 
retired on pension by reason thereof, are barred 
from any recovery under the Workmen’s Com- 
pensation Act. Reinhold v. Irvington .......... 298 

An injury is not an accident within the meaning of 
the Act unless there is a definite traumatic epi- 
sode or proof of some specific time or occasion 
when the alleged accident occurred. Glick v. 
ORRIN os xisisa. os ois ore isis Meee nin Eee ea agement 313 

Injury to hand caused by repeated jarring or vi- 
brating held not an “accident”. Glick v. Wright 313 

Risks incidental to the use of the highway, such as 
an assault, arise out of the employment if the 
employment required the use of the highway. 
Robertz v. Bd. of Education ................0.. 319 

Where it appears that the employee though not at 
his regular place of employment, even before or 
after regular working hours, is doing or is on his 
way home after performing some special ser- 
vice or duty incidental to his employment, for 
his empolyer, an accident then occurring is con- 
sidered as arising out-of and in the course of the 


employment. Robertz v. Bd. of Education ...... 319 
An award may be made based upon disfigurement. 
Dong v. Weat os ooo aa ents oes cneae ss 329 


Award adding: disability based solely upon dis- 
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figurement to that physically present held” 
proper. Donnelly v. Wright ................... 
Held, the medical testimony and the medical texts” 
consulted support the hypothesis that the uveitis 7 
of the eye was caused by the pre-existing © 
streptococcus infection rather than by the in. ~ 
flammation caused by the fumes. Thachston y, ~ 
EAI) oo Satctua sd Wik. ciaiaelaiere cecttaaace cates Malema 
When the facts do not lend themselves to demon- 
stration, cases must of necessity be tried upon 
medical theories. Thachston v. Lansdele ....... 
The burden is upon petitioner to sustain the hypo- 
thesis tendered by him by a preponderance o 
the evidence. Thachston v. Lansdele ...... Aa 
Held, injury to hands resulting from repeated vibra«: 
tions over 10 day period not a compensable 
accident. Di Maria v. Curtiss-Wright Corp. ..... 
Where no specific time or occasion can be fixed” 
upon as the time when the alleged accident 
happened, there is no injury by accident within {| 
the meaning of the act. Di Maria v. Curtiss- 
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WUE 5 css, scaninaiacecanesteead eee me © 
An autopsy is not imperative in determining the ™#°" 
cause of death. Tansey v. General Motors ..., jpleymé 


The cause of death may be determined by a physi- place | 
cian from the history of the case and the at- rnije 
tendant circumstances. Tansey v. General Motors = al 

Held employee’s death was due to pulmonary em- 7 _ 
bolism originating in a traumatized left ankle $h& °° 
and coursing to the lung. Tansey v. General @f wha 
PROERo 6-5 saiecd arc ccin sa eles coed HRI NE ee clair 

In making determinations of fact, probability and Jy an 
not the ultimate degree of certainty is the test. @. 4, 
Tansey v. General Motors ................... po ®: 

When a cause is remanded to the Bureau by the epara 
Pleas, in order that evidence clearly admissable (fi acti 
may be received, the case is not ripe for certi- Myhere 
orari. Paluk :v. United ‘Color ,....0.sccc<eree djudi 

Held, where employee had stoppved the work he was he ju 
directed to do in order to engage in a personal § 
argument with a co-employee in the course of § ony 
which he was struck and injured, such injury | ake 
is not a compensable accident. Monte v. Gen- Digest 
eral. Motors: <.6.65 ose.e fences A EE 

Where employee is injured in a quarrel with a co- 
employee, it is important to ascertain whether 
he had separated himself from his employment 
at the time he was injured, in determining 
whether the injury is compensable. Monte v. 
Gemeral “MIOtOrs seis ccs ce cos eatin ce waa 

The fact that an impairment of a natural function is #fis an 
repaired by artificial device is immateral. Pez- #: Hen 
ZNO MNES, Ses tices oo acialfan aa are 

The test of a compensable injury is not whether 
there was an impairment of earning power but 
whether there was an injury which detracts 
from the former efficiency of the body or its 
members in the ordinary pursuits of life. Pez- 
ZERO V3" GSRGMIAG occas ie skis ba Sie ws Naas OEE Oe 

Held, the loss of part of a tooth is a compensable 
injary: Pezino-v; Charms: «5.65.2 sc eescase oe 

Injuries resulting from horse-play are not com- 
pensable even if the injured party took no part 
in it a 1 the fact that the special circumstances 
of the employment may have been a contribut- 
ing cause does not alter the rule. Budrevice 
VME aioli A eo oes ae Ae ee 




















Where the zoning ordinance has no application and 
the building inspector has refused a _ permit 
only on the grounds of the zoning ordinance, 
mandamus will lie without appeal to the board 
of adjustment. Piaget-Del v. Kulik ........... 

Ordinance barring “Merry Go Rounds, Ferris 
Wheels and similar amusements” held not to bar 
an inclosed skating rink. Piaget-Del v. Kulik .. 

A restriction on the use of lands which is arbitrary 
and unreasonable will not be sustained. Sigu- 
etto. v. Bd. GE AGiuistMent. ic ..oie.66.oiocccacaesce- 

The action of the Board of Adjustment in recom- 
mending to the Governing Body the granting 
of a variance, is not conclusive on the gov- 
erning body. Verniero v. Passaic .............- 

A zoning ordinance is presumed reasonable and the 
burden is on the owner to establish circum- 
stances justifying a variance. Verniero v. Passaic 

The fact that a similar variance has been permitted 
on the opposite corner is net of itself sufficient 
to entitle the applicant to the variance he seeks. 
MGERICTS “Vi PBSC ae bn vcsae one boeouaenanes 

The uses existing in a neighborhood must be con- 
sidered in determining what inhibitions may be 
justly imposed against other properties within 
the neighborhood. Hann v. Sea Girt ........... 

Where change in zoning restrictions is unreasonable 
as to owner of property made non-conforming 
thereby, it will not be enforced against such 
owner. Piccadily v. Belleville ................. 1 

Questions of interference or threatened interference 
with light and air to adjoining property have no 
place in a zoning case. Nusser v. Newark 

A zoning ordinance passed after a proper application 
for a building permit is made is not applicable 
to the property involved in the application. 
Sgromolo ‘y.. Aspury ‘Park - «...06,se0<scoeaséeee 

A zoning ordinance vesting broad discretion in the 
granting of or withholding of a permit for the 
use of lands is invalid. Phillips v. East Paterson 

On the proofs, the refusal to grant the permit for 
the service station and show room was arbitrary 
and unreasonable. Phillips v. East Paterson .. 

A building permit improperly or erroneously issued 
and in violation of the zoning limitations cannot 
be revoked after the owner has acted upon the 
faith of it by the expenditure of money or the 
entry into contracts with builders, unless it 
appears that such permit was obtained by fraud 
or deceit. Tim v. Long Branch ............-- iy 

To give the Board of Adjustment jurisdiction to 
grant a variance there must be evidence pro- 
duced before the Board establishing the asserted 
right to the variance. Montgomery v. Jersey City 

An informal discussion before the Board of Adjust- 
ment does not fulfill the requirement of testi- 
mony upon which *; determination could be 
based. Montgomery v. Jersey City .........--- 

Provisions of a Zoning ordinance which bear no 
substantial relation to public health, morals, 
safety or general welfare are not within the 
power of a municipality. Lumpkin v. Bernards » 

An unreaosnabie or erbitrary refusal of a certificate 
of occupancy violates the constitutional rights 
of the property owner. Lumpkin v. Bernards .. 3 
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